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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appel |l ee-Cross-Appel | ant,
ver sus
ROSE ELLA SUMMERS,
al so known as Rosi e Canpos,

al so known as Rosi e Sunmers,

Def endant - Appel | ant - Cr oss- Appel | ee.

Appeal S fromthe United States District Court
for the Northern District of Texas
USDC No. 3:96-CR-326-4-P

Before JOLLY, H GE NBOTHAM and DAVIS, Crcuit Judges.
PER CURI AM *

Rose Ella Sunmers was convicted of (1) conspiracy to possess
wth intent to distribute nethanphetam ne and (2) conspiracy to
commt noney |aundering. The district court determ ned that she
had an offense level of 40 and a crimnal history score in
category |. Her Sentencing Quidelines range was thus 292-365
mont hs’ inprisonnent, and the district court initially sentenced

her to 292 nonths’ inprisonnent for count one and a concurrent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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termof 240 nonths’ inprisonnent for count two. This court
vacated the sentence and remanded upon determ ning that the

sentence viol ated Apprendi v. New Jersey, 530 U S. 466 (2000).

At resentencing, Sumrers again had an offense |evel of 40
and a crimnal history score in category |, and her Sentencing
Gui del i nes range was 292-365 nonths’ inprisonnment. Overruling
the Governnent’s request to inpose consecutive sentences, the
district court sentenced Sunmers to two concurrent terns of 240
mont hs’ i nprisonnent for her count one and two convictions. Both
Sunmers and the Governnent appeal the sentence.™

Since the filing of the instant appeals, this court has
determ ned that the inposition of consecutive sentences under
US S G 8 5GL 2(d) is mandatory to achieve the total m ninmm

puni shment under the GQuidelines. See United States v. Garci a,

F.3d __, 2003 WL 367746 *4 (5th Cr. Feb. 20, 2003, No. O01-
51150). The district court’s inposition of concurrent sentences
was error, the sentence is vacated, and the case is remanded for

resentencing in accordance with Grci a.

"W note that there is a pending notion by the Governnent
for reconsideration of the sentence, that the notion was filed
prior to the notices of appeal, and that the district court
should rule on this notion before this court addresses the
appeal. See FED. R AprP. P. 4(b)(3)(B); United States v. lbarra,
502 U.S. 1, 7 (1991)); United States v. G eenwod, 974 F.2d 1449,
1465-67 (5th Gr. 1992). However, in light of our recent
decision in United States v. Garcia, - F.3d __, 2003 W. 367746
(5th Gr. Feb. 20, 2003, No. 01-51150), it is clear that a ruling
on the notion for reconsiderati on woul d necessitate another
resent enci ng.
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Summers’s argunent that the district court abused its
discretion in denying her notion for a downward departure was not
raised in her previous appeal, was beyond the scope of this
court’s prior mandate, and should not have been addressed by the

district court. See United States v. Marmol ejo, 139 F.3d 528,

531 (5th Gir. 1998).
SENTENCE VACATED. CASE REMANDED FOR RESENTENCI NG | N

ACCORDANCE WTH THI'S OPI NI ON



