IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11110
Summary Cal endar

KENNETH L. HARRI S,
Pl ai ntiff-Appellant,
ver sus

ANNE ASHBY, Judge, In Her Oficial Capacity and
I ndi vidually; JIMBOAES, In Hs Oficial Capacity and
I ndi vidual ly; H K WASCFF, JR, In Hs Oficial Capacity and
| ndi vidually; JAMES D. BLUME, In Hs Oficial Capacity and
I ndividual ly; J. MARK HANSEN, In His Oficial Capacity and
| ndi vi dual l y; VIAL HAM LTON KOCH & KNOX, L.L.P.; KENNETH A
HERRIDGE, In Hs Oficial Capacity and Individually; DANA L.
RYAN, In Her Oficial Capacity and Individually; R CHARD
RAMREZ, In Hs Oficial Capacity and Individually;, JACK M
KUYKENDALL, In H's Oficial Capacity and |ndividually;
JENNI FER G JACKSQN, In Her Oficial Capacity and I ndividually;
LOCKE LI DDELL & SAPP, L.L.P.; BARTON L. RIDLEY, In His Oficial
Capacity and Individually; TOUCHSTONE BERNAYS JOHNSTON BEALL
& SMTH, L.L.P.; CARY W SCHULMAN, In His Oficial Capacity
and Individually; SAMJEL J. POLAK, In His Oficial Capacity
and I ndividually; PAYNE & BLANDCHARD, L.L.P.; TEXAS COW SSI ON
ON JAI L STANDARDS; BARBARA GEDDI S VAN DUYNE, In Her Oficial
Capacity and Individually; B.H MCCORKLE, MD., In Hs Oficial
Capacity and Individually; M D STATES COW SSARY, | NC. ;
DOUG.AS D. HALOFTIS, In Hs Oficial Capacity and |ndividually;
KELLI E. WELCH, In Hs Oficial Capacity and I ndividually;
GARDERE & WYNNE; UNAUTHORI ZED PRACTI CE OF LAW COW TTEE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:00-CV-1409-M

July 8, 2002
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Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *

Kenneth L. Harris appeals the district court’s pretrial
dismssal of his lawsuit alleging civil rights clains and clains
under the Racketeer Influenced and Corrupt O ganizations Act
(“RICO). For the following reasons, we AFFIRM the district
court’s judgnent.

Harris has failed to brief any challenge to the district
court’s dismssal of his clains for declaratory and injunctive
relief, his RRCOclains, his civil rights clains under 42 U.S.C. 88
1981 and 1985(2) & (3), his clains agai nst Texas Conm ssion on Jail
Standards, his civil rights clains under 42 U S. C. §8 1983 agai nst
Sheriff Jim Bowes and Dr. B.H MCorkle in their official
capacities, his 42 U S.C. 8§ 1983 cl ai nrs agai nst Sheriff Bow es and
Dr. MCorkle individually based on involuntary servitude and
unsanitary jail conditions, his 42 U S. C. § 1983 clai ns agai nst
Sheriff Bow es individually for denial of nedical care, and his 42
U S. C 81983 clains against Dr. McCorkle individually for exposure
to environnental tobacco snoke and denial of good-tine credit.
Harris has therefore abandoned these clains on appeal. See Yohey

v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Harris has failed to adequately brief his 42 U S C. § 1983
conspiracy clains against Md-States Conm ssary, Inc. and the 16
private attorneys and |law firns. Harris has not identified any
actual agreenent between those private defendants and the public
defendants to commt an illegal act, explained how those
def endants’ actions constitutionally injured him or cited any
| egal authority supporting his clainms agai nst those defendants. See

Cnel v. Connick, 15 F.3d 1338, 1343 (5th Cr. 1994) (holding that

a conspiracy claimunder 42 U S . C. 8§ 1983 requires an agreenent
bet ween private and public defendants to conmt an illegal act and
an actual deprivation of constitutional rights). Harris has
t her ef ore abandoned his chall enge to the di sm ssal of those cl ai ns.
See Yohey, 985 F. 2d at 224-25.

The district court did not err indismssing Harris’ 42 U S. C
8§ 1983 cl ai m agai nst Judge Anne Ashby on the basis of judicia
i nuni ty. Because Harris has failed to show that Judge Ashby’s
chal | enged acts were non-judicial in nature and were taken in the
conpl ete absence of all jurisdiction, Judge Ashby is entitled to

absolute judicial imunity. See Malina v. Gonzales, 994 F. 2d 1121,

1124 (5th Gr. 1993); Stunp v. Sparkman, 435 U. S. 349, 359-60, 362

(1978) (holding that since judge’'s court was one of general
jurisdiction, neither his procedural errors nor the fact that his
judicial act was not specifically authorized by statute deprived

hi mof judicial immunity).
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The district court also did not err in dismssing Harris’ 42
US C 8 1983 claim against the Unauthorized Practice of Law
Commttee (“UPLC’) and the UPLC attorneys on i mmunity grounds. The
El eventh Amendnent divests federal courts of jurisdiction to
entertain official-capacity suits against the UPLC, which is a
state agency, and the UPLC attorneys, who are state enpl oyees. See

Geen v. State Bar of Texas, 27 F.3d 1083, 1087-88 (5th Gr. 1994).

Furthernore, the UPLC attorneys are entitled to absolute
prosecutorial imunity with respect to Harris’ clains against them
individually for actions taken in their capacities as prosecutors
for the UPLC. 1d. at 1088.

Harris challenges the magistrate judge's grant of Sheriff
Bow es’ and Dr. MCorkle's notion for a protective order staying
di scovery. Because Harris did not appeal the magistrate judge’'s
ruling to the district court, this court lacks jurisdiction to

review it. See Col burn v. Bunge Towing, Inc., 883 F.2d 372, 379

(5th Gir. 1989).

The district court did not err in granting sunmary judgnent on
Harris’ 42 U. S.C. 8 1983 claim against Dr. MCorkle individually
for denial of nedical care. Harris has failed to assert that Dr.
McCorkle’'s alleged delay in providing nedical treatnent for his
hi gh bl ood pressure caused hi msubstantial harm which is necessary

to establish a constitutional violation. See Mendoza v. Lynaugh,

989 F.2d 191, 195 (5th Cr. 1993). Wth respect to his claimthat

Dr. McCorkle denied himnedical care for his conditions caused by
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envi ronnent al tobacco snoke, Harris has provi ded only concl usi onal
allegations; Harris has failed to explain how Dr. MCorkl e denied
him nedical care for the conditions or even to identify the

condi tions thensel ves. See Koch v. Puckett, 907 F.2d 524, 530 (5th

Cir. 1990) (holding that “[n]jere conclus[ional] allegations on a
critical issue are insufficient to raise a constitutional issue").
Finally, Harris has not shown that Dr. MCorkle was |iable for any
violations of |aw by nurses at the jail, as vicarious liability is
not applicable in this context and Harris has not asserted that Dr.

McCorkle failed to train or supervise the nurses. See Alton v.

Texas A&M Univ., 168 F.3d 196, 200 (5th GCr. 1999); Smth v.

Brenocettsy, 158 F.3d 908, 911 (5th G r. 1998).

The district court did not err in granting sunmary judgnent on
Harris’ 42 U.S.C. 8 1983 claimagai nst Sheriff Bow es individually
for involuntary exposure to environnental tobacco snoke. Harris
has not asserted facts establishing that he was exposed to
unreasonably high levels of environnental tobacco snoke, as is

necessary to allege a constitutional violation. See Richardson v.

Spurl ock, 260 F.3d 495, 498 (5th Cr. 2001). Harris has not
identified either the | evel of snobke to which he was exposed or, as
noted above, the nedical conditions he allegedly suffered as a
result of the exposure. Harris’ nerely conclusional allegations
that he was harnmed by exposure to environnental tobacco snoke are
insufficient to allege a constitutional violation. See Koch, 907

F.2d at 530.
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The district court did not err in granting sunmary judgnent on
Harris’ 42 U S.C. 8§ 1983 cl ai magai nst Sheriff Bow es individually
for denial of good-tinme credit. Harris argues that he was denied
the benefit of the good-tinme credit rule applicable to crimna
sentences because his contenpt case was inproperly classified as
civil.

Even assum ng that Harris’ contenpt case was in fact crimnal,
Harris has failed to establish that Sheriff Bow es intentionally
m sclassified his crimnal contenpt case in order to adversely
affect Harris as a nenber of the group of prisoners serving

crimnal contenpt sentences. See McC eskey v. Kenp, 481 U. S. 279,

292 (1987) (holding that a discrimnatory purpose to adversely
affect an identifiable group is necessary to establish an equa
protection violation). Harris in part asserts that Sheriff Bow es
shoul d have known or could have determ ned that Harris case was
crimnal, thus suggesting that Sheriff Bowl es’ actions were nerely

negligent. See Bowie v. Procunier, 808 F.2d 1142, 1143 (5th Cr

1987) (holding that the Equal Protection Clause is not inplicated
by negligence). To the extent that Harris charges purposeful
m sclassification, his allegations are conclusional and thus
insufficient to establish a constitutional violation. See Koch,
907 F.2d at 530.

Finally, since all of Harris' federal clains were properly

dism ssed, the district court did not abuse its discretion in
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dismssing Harris’ pendant state |aw clains. See Rhyne v.

Henderson County, 973 F.2d 386, 395 (5th Gr. 1992).

AFF| RMED.



