IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11025
Summary Cal endar

OMOTAYO TONY FABULUJE,
Peti ti oner- Appel | ant,
ver sus

| MM GRATI ON AND NATURALI ZATI ON, AGENCY;
JOHN ASHCROFT, U.S. Attorney General;
MARY ANN WYRSCH, ACTI NG COWM SSI ONER

| MM GRATI ON AND NATURALI ZATI ON SERVI CE
ANNE M ESTRADA, Dallas District
Director, Immgration and Naturalization
Service; CLAYTON BOOTH, |Inmm gration and
Nat ural i zati on Service, Dall as,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:00-CV-1347-P

 March 13, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *
Onot ayo Tony Fabul uje, prisoner # 29301282, appeals fromthe
dism ssal of his petition for a wit of habeas corpus, which
attacked his convictions for conspiracy to transport stolen

merchandi se in interstate comerce and for unlawfully procuring

naturalization based on ineffective assistance of counsel, and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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al so presented an excessive-bail claim The district court
determ ned that Fabuluje’ s ineffective-assistance claimwas
cogni zabl e under 28 U.S.C. § 2255 and di sm ssed the cl ai m because
Fabul uj e offered only conclusional allegations. By separate
order, the district court rendered final judgnent on Fabuluje’s
petition, dism ssing his excessive-bail claim cognizable under
28 U S.C. 8§ 2241, for failure to exhaust adm nistrative renedi es.

Fabul uje’s notion to submt a brief in excess of the page
limtations is GRANTED, and his 45-page brief, plus attachnents,
is considered filed. Hi s notion to augnent the record on appeal
is DENIED. Fabuluje’s notions for appointnent of counsel and to
expedite his appeal are DEN ED as MOOT.

Fabuluje, for the first time on appeal, nakes specific
all egations that his counsel was ineffective, enunerating 14
grounds for his ineffective-assistance claim |In a separate
section of his brief, Fabuluje contends that counsel was
ineffective for failing to argue, prior to trial, that because he
was a naturalized citizen the district court was w t hout
jurisdiction to hear the indictnent against him Fabuluje al so
presents new clainms on appeal, arguing that (1) the district
court lacked authority to hear his indictnent, (2) absent proof
of use of fraudul ent evidence of citizenship to procure his
naturalization he could not be convicted of unlawfully procuring
naturalization under 18 U.S. C. § 1425, (3) his indictnent should
have been dism ssed, (4) his indictnment and conviction viol ated
the Fifth Anendnent, and (5) the trial court applied an inproper

standard of proof.
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To the extent that Fabuluje’ s habeas petition attacked his
convictions, the district court properly construed Fabuluje’s

claims as cogni zabl e under 28 U S.C. § 2255. See Tolliver v.

Dobre, 211 F.3d 876, 877-78 (5th Cr. 2000). Wth respect to
such clains, Fabuluje nust obtain a COA to proceed on appeal

See United States v. Gobert, 139 F.3d 436, 438 (5th Cr. 1998).

Al t hough Fabul uj e has not requested a COA fromthis court, under
FED. R App. P. 22(b)(2) “[i]f no express request for a
certificate is filed, the notice of appeal constitutes a request
addressed to the judges of the court of appeals.” |In order to
obtain a COA, Fabuluje nust nake “a substantial show ng of the
denial of a constitutional right.” 28 U S. C. 8§ 2253(c)(2).
Based on the all egations made in Fabul uje’s habeas petition
and rel ated pleadings, the district court did not err in holding
that Fabuluje’s ineffective-assistance clains were concl usi onal
and in denying his 28 U.S.C. 8§ 2255 notion on that basis. See
Rul e 4(b) of the Rules Governing 8§ 2255 Proceedings, 28 U S. C
foll. 8 2255 (1994); Koch v. Puckett, 907 F.2d 524, 530 (5th Gr.

1990) (al t hough pro se habeas petitions are construed |iberally,
mere conclusional allegations on a critical issue do not raise a
constitutional clain). To the extent that Fabuluje seeks to

rai se new argunents and grounds in support of his ineffective
assi stance cl aimon appeal, they cannot be considered as this
court lacks jurisdiction to consider argunents raised for the

first tinme in a COA notion. See Wi tehead v. Johnson, 157 F.2d

384, 387-88 (5th Cr. 1998). Likewse, the court is wthout
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jurisdiction to consider the clains for relief raised by Fabul uje
for the first tinme on appeal. See id.

Fabul uj e has presented no argunent relative to the district
court’s dismssal of his excessive-bail claim Consequently,

this issue is waived. See Yohey v. Collins, 985 F.2d 222, 225

(5th Gr. 1993). Accordingly, to the extent Fabul uje sought
relief under 28 U S.C. 8§ 2241, his appeal is D SM SSED.

COA DENI ED ON CLAI M5 COGNI ZABLE UNDER 28 U. S.C. § 2255;
APPEAL DI SM SSED AS TO EXCESSI VE BAI L CLAI M COGNI ZABLE UNDER 28
US C 8§ 2241; MOTION TO FI LE EXCESS BRI EF GRANTED; MOTI ON TO
AUGVENT THE RECORD DENI ED;, MOTI ON FOR APPO NTMENT OF COUNSEL
DENI ED AS MOOT; MOTI ON TO EXPEDI TE APPEAL DENI ED AS MOOT.



