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PER CURI AM *

Pursuant to a witten agreenent, Larry Wayne Ellis pled
guilty to one count of securities fraud. In this appeal, Ellis

raises two objections to the district judge' s application of the

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



federal sentencing guidelines in determning his sentence. e
reject both objections and AFFIRM EIlis’s sentence.

Ellis solicited persons to invest noney in investnent
contracts and prom ssory notes with his conpanies. He represented
to these investors that their noney would be used to buy and
operate automatic teller machines (ATMs) fromwhich they woul d get
the profits and that this ATM investnent program had already
successfully generated significant returns. After obtaining
investor funds on the basis of these and other representations,
Ellis diverted a substantial anount of investor funds to his own
use. To disguise the diversions, he sent statenents to sone
investors that falsely represented the <condition of their
i nvestnments and used the funds of new victins to pay “profits” to
earlier investors. The fraudul ent schene i nvol ved no fewer than 57
i nvestors who sustained conbined |osses of over $700,000 on an
aggregat e i nvestnent of about $1.12 mllion.

Pursuant to Ellis’s guilty plea, Ellis and t he Gover nnent
agreed to a stipulation recommendi ng that the court not inpose the
sent enci ng enhancenents that Ellis attacks inthis appeal. Ellis’s
presentence report nade the sanme recommendati ons. The district
court rejected these recommendations. On appeal, Ellis argues that

the district court was wong to do so. For the reasons stated



below, we are not persuaded that the district court commtted
reversible error with respect to these natters.

First, Ellis objects to the district court’s decisionto
reject the stipulation’s recommendation that the court grant a
decrease in Ellis’s guidelines score pursuant to U.S.S. G § 3EL. 1,
whi ch provides for such a decrease “[i]f the defendant clearly
denonstrates acceptance of responsibility for his offense.”
Because “[t] he sentencing judge is in a unique position to eval uate
the defendant’s acceptance of responsibility,” we review the
district court’s decision on this issue with “great deference.”
US SG 8 3EL.1 cnt. n.5. This standard of review is even nore
deferential than the “clear error” standard; we affirmunless the

deci si on was “w t hout foundation.” United States v. Brenes, 250

F.3d 290, 292 (5'" Cir. 2001); United States v. Pierce, 237 F.3d

693, 694-95 (5'" Cir. 2001).

One of the factors that the district court may consider
in determning whether to grant a reduction for acceptance of
responsibility is whether the defendant “truthfully admtt[ed] the
conduct conprising the offense of conviction, and truthfully
admtt[ed] or [did] not falsely deny[] any additional relevant
conduct for which the defendant is accountable under 8§ 1B1.3
(Rel evant Conduct).” U S.S.G 8 3El.1cnt. n.1(a). “[A] defendant
who falsely denies . . . relevant conduct that the court determ nes
to be true has acted in a manner inconsistent with acceptance of
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responsibility.” Id. See United States v. Patino-Cardenas, 85

F.3d 1133, 1135 (5'" CGr. 1996). There was evi dence fromwhich the
district court could have concluded that Ellis had not truly
accepted responsibility for his conduct because he had falsely
denied that his ATM “business” was a fraudul ent schene from the
begi nning. Because the district court’s decision was not w thout

foundation, we affirmit. See Pierce, 237 F.3d at 695; United

States v. Galan, 82 F.3d 639, 640 (5'" Cir. 1996); United States v.

Vital, 68 F.3d 114, 120-21 (5'" Cr. 1995).

Second, Ellis objects to the district court’s decisionto
di sregard anot her recommendati on contained in the stipulation and
to inpose a two-level enhancenent wunder fornmer U S S. G 8
2F1.1(b)(3) for wusing “mass-nmarketing” in the comm ssion of his
of fense.! “Mass-marketing,” as used in the guidelines provision,
“means a plan, program pronotion, or canpaign that is conducted
through solicitation by tel ephone, mail, the Internet, or other
means to i nduce a | arge nunber of persons to (A) purchase goods or
services; . . . or (O invest for financial profit.” US S G 8§
2F1.1 cm. n.3. Ellis used brochures and other printed materials,
an Internet World Wde Wb site, a newspaper advertisenent, and

five contract sal espersons to attract investors. Ellis argues that

. Former U.S.S. G 8§ 2F1.1(b)(3) has since been repeal ed and
replaced by current U S S.G 8§ 2B1L.1(b)(2)(A(ii). See US. S G,
suppl enent to app. C (Nov. 2001), anendnent 617.
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these solicitation nethods did not anobunt to “nmass-nmarketing”
because they did not actually induce |arge nunbers of persons to
invest in his fraudul ent schene. W di sagree. The application
note does not define mass-marketing as “a plan, program pronotion
or canpaign that is conducted through solicitation . . . and
i nduces a |arge nunber of persons” to purchase, invest, or the
i ke. Mass-nmarketing efforts can be mass-nmarketing efforts even if

they are ineffectual. See generally United States v. Pirello, 255

F.3d 728, 732 (9" Gir. 2001), cert. denied, 122 S.Ct. 577 (2001).

Judgnent AFFI RVED



