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In opposition to the death sentence inposed in Texas state
court, Gegory Van Al styne seeks a certificate of appealability
(CoA) from the denial of federal habeas relief, claimng
i neffective assistance of counsel (IAC) based on the assertions
that, for the punishnent phase, his trial counsel did not: request

psychiatric assistance; secure the attendance of a w tness (Van

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Al styne’s nother); and file a continuance notion (required to be

witten and sworn) after that wtness did not appear, thus

precl udi ng appel | ate revi ew of the conti nuance-deni al. COA DEN ED
| .

In April 1990, Van Al styne and an acconplice ordered food to
be delivered to the apartnent of an acquai ntance; they requested
that the delivery man bring sufficient cash to change a $50 bill;
and they were i nforned he woul d not carry that nuch cash. When the
man arrived with the food, Van Al styne attacked him ordered his
acconplice to open the victims vehicle; and threw himinto the
back seat.

The acconplice drove the vehicle to a deserted field, while
Van Al styne continued to beat and stab the victim He pl eaded for
his life until he |ost consciousness. Van Al styne crushed the
victims skull with a stone, and stabbed himin the stomach and
neck. The victimdied fromloss of blood. Van Al styne and his
acconplice robbed him of the food and the approximte $20.00 in
cash that he was carrying. Van Alstyne and his acconplice
abandoned the wvictinms car; when they returned to the
acquai ntance’ s apartnent, Van Al styne bragged about the nurder.

In 1992, Van Al styne was convi cted of capital nurder; based on
the jury’'s answers to the special issues, he was sentenced to
deat h. On direct appeal, the Texas Court of Crimnal Appeals

affirmed the conviction and sentence. Van Alstyne v. State, No.



71,500 (Tex. Crim App. 7 June 1995) (unpublished). No petition
for a wit of certiorari was filed with the Supreme Court of the
United States.

In 1996, Van Alstyne filed his initial state post-conviction
habeas application. The state trial court recomended denial. Ex
Parte Van Al styne, No. 30,941-B (47th Dist. C. for Potter County,
Tex. 9 Apr. 1997) (unpublished). Relief was denied by the Texas
Court of Crimnal Appeals. Ex Parte Van Al styne, No. 33-801-01
(Tex. Crim App. 4 June 1997) (unpublished).

Van Al styne filed for federal habeas relief in 1997. In a
report and recommendati on, the nagi strate judge recommended deni al .
Van Al styne v. Johnson, No. 2:97-CV-0454 (N.D. Tex. 16 Mar. 2001)
(unpubl i shed) (Van Al styne-USDC). Van Alstyne filed objections to
the report and recommendati on; by a March 2001 order, the district
court, after an independent review of the record, overruled the
obj ections, adopted the report and recommendation, and denied
relief. Id.

The magi strate judge construed Van Al styne’s notice of appeal
as a COA request, but recommended denial. Van Al styne v. Johnson
No. 2:97-CV-0454 (N.D. Tex. 5 June 2001) (unpublished). The
district court adopted the recommendation. |[d.

1.
At issue is whether Van Alstyne is entitled to a COA prem sed

on his punishnent phase IAC claim He nmakes this claimon three
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i ndependent bases, on his trial counsel’s not: (1) requesting
psychi atric assistance; (2) securing the attendance of a w tness
(his nother); and (3) filing a sworn conti nuance notion after that
wtness did not appear, precluding appellate review of the
conti nuance-deni al .

The AntiterrorismEffective Death Penalty Act (AEDPA) appli es,
because Van Alstyne’'s federal petition was filed after AEDPA' s
April 1996 effective date. See Lindh v. Mirphy, 521 U S. 320, 336
(1997). Under AEDPA, Van Al styne nust be granted a COAin order to
appeal the habeas-denial. 28 U S. C 8§ 2253(c)(1)(A.

A COA may i ssue only upon “a substantial show ng of the deni al
of a constitutional right”. 28 U S.C. 8§ 2253(c)(2). To neet this

standard, Van Al styne nust show “reasonable jurists could debate
whet her (or, for that matter, agree that) the petition should have
been resolved in a different manner or that the issues presented
wer e adequate to deserve encouragenent to proceed further”. Slack
v. MDaniel, 529 U S. 473, 484 (2000) (citation and internal
quotation marks omtted).

Wen a claim is denied on the nerits, Van Alstyne nust
denonstrate “reasonable jurists would find the district court’s
assessnent of the constitutional clains debatable or wong”. Id.
(COA-neri ts-standard) For a denial of relief on procedural

grounds, Van Al styne nust show that “jurists of reason would find

it debatable whether the petition states a valid claim of the



denial of a constitutional right and that jurists of reason would
find it debatable whether the district court was correct in its
procedural ruling”. ld. (enphasis added) (CQOA-procedural-
st andard) .

The ruling on whether a COA should issue “nust be made by
viewing ... [Van Alstyne]’s argunents through the lens of the
deferential schene laid out in 28 U S.C. § 2254(d)”. Barrientes v.
Johnson, 221 F.3d 741, 772 (5th Cr. 2000), cert. dism ssed, 531
U S 1134 (2001). Under that schene, a federal habeas court nust
defer to the decision of a state court where it has adjudicated a
claimon the nerits, unless the state court’s decisionis “contrary
to, or involved an unreasonabl e application of, clearly established
Federal law, as determned by the Suprene Court of the United
States; or ... resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the evidence
presented in the State court proceeding”. 28 U S . C 8§ 2254(d)(1)
& (2).

A state court decisionis “contrary to [] clearly established
Federal law, as determned by the Suprene Court of the United
States .... if the state court arrives at a concl usion opposite to
that reached by th[e] Court on a question of law or if the state
court decides a case differently than th[e] Court has on a set of
materially indistinguishable facts”. W Illians v. Taylor, 529 U S.

362, 412-13 (2000). A state court decision “involve[s] an



unreasonabl e application of [] clearly established Federal |aw, as
determ ned by the Suprene Court of the United States .... if the
state court identifies the correct governing legal principle from
th[e] Court’s decisions but unreasonably applies that principle to
the facts of the prisoner’s case”. Id.

For these questions, as well as whether the state court
deci si on was based on an unreasonabl e determ nation of the facts in
the light of the evidence presented in the state court proceeding,
we nust presunme the state court’s findings of fact correct unless
that presunption is rebutted by “clear and convincing evidence”.
28 U.S.C. § 2254(e)(1).

For the COA-nerits-standard for each of the three clainmed
i ndependent bases for I AC, Van Al styne nust address both parts of
the well-known |AC test: (1) whether counsel’s performance was
deficient in that it “fell below an objective standard of
reasonabl eness”; and (2) whether the deficient performance resulted
in prejudice —“a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different”. Strickland v. Washington, 466 U S. 668, 687-88, 694
(1984) .

A

At t he puni shnent phase, evidence of future dangerousness (the

second speci al issue) included Van Alstyne’'s having been

incarcerated for attenpted robbery and havi ng been rel eased only



seven days before the nurder at issue. Van Al styne’s counse
sought to mtigate Van Alstyne’'s behavior by stressing nental
probl ens he experienced, arising out of traumas in his life.

Concerning trial counsel’s not requesting psychiatric
assi stance for use in the puni shnent phase, the state habeas court
found that, prior to trial and by court order, Dr. Shaw conducted
a psychiatric examnation of Van Alstyne and concluded he was
mentally conpetent to stand trial. (The exam nation reveal ed that
Van Al styne was not suffering froma nental illness or defect, but
that he could be classified as having a m xed personal ity disorder
wth antisocial traits.) The state habeas court ultimtely
concl uded: Van Alstyne’s counsel’s not requesting another
psychiatric exam nation was not deficient performance and not
maki ng such a request did not prejudice Van Al styne.

I n denying habeas relief on this point, the district court
agreed wth the state court that counsel’s performance was not
deficient, and that the decision was sound trial strategy. Van
Al styne-USDC, at 10. The district court also ruled that Van
Al styne had failed to show prejudice. I1d. at 11. Accordingly, it
concluded that the state court decision was neither contrary to,
nor an unreasonable application of, federal law and that its

findings of fact were not unreasonable. I1d. at 11-12.






To neet the COA-nerits-standard, Van Alstyne contends his
counsel knew, or should have known, that mtigating evidence
regardi ng an al l eged nental illness existed; and that, as a result,
counsel was deficient in not seeking psychiatric assistance. The
cited evidence is: (1) records of the Texas Panhandle Menta
Health Authority, dated Septenber 1988, two years prior to the
murder, that relate to Van Alstyne’s two visits to a nental health
facility; and (2) the facts about which his nother would have
testified.

The nmental facility records reflect the foll ow ng. On his
first visit, Van Alstyne reported that, while drinking, he becane
angry, got into a disagreenent with his brother-in-law, and cut
hi msel f; Van Al styne was di scharged; and the facility’ s assessnent
was that Van Al styne had no significant nental abnormalities, and
hi s behavi oral synptons resulted fromintoxication. On his second
visit, Van Al styne conplained that he was afraid of hinself and,
the night before, had a conmpulsion to kill hinself; he admtted he
drank heavily alnpbst every night; and he was diagnosed with an
al cohol abuse problem and a generalized anxiety disorder wth
pr obabl e pani c epi sodes.

Concerning Van Al styne’s nother, she stated in a post-trial
affidavit (supporting a new trial notion) that she would have
testified, inter alia, tothe following: (1) Van Al styne was born

prematurely, with the unbilical cord wapped around his neck; (2)



when he was young, he was run over by a vehicle, with a resulting
change in his behavior and personality; (3) he was struck by
lightning and “his nental condition seened to worsen”; (4) his
school performance was deficient; (5) he was physically abused by
his father; (6) he did not walk until he was two years old and did
not speak clearly until he was four years old; and (7) before he
was 17 years old, he began drinking rice wine, often getting drunk
and into trouble.

After reviewing the nental health facility records and the
mot her’s proposed testinony, as well as the affidavit of Van
Al styne’s trial counsel, the district court stated:

[ TThe record from the trial and the state
habeas proceeding establishes that, at the
nmost, petitioner’s trial counsel were aware
prior to trial that petitioner had sone
accidents as a child, was considered a sl ow
| earner, and had been di agnosed as havi ng an
al cohol dependency problem an anxiety
di sorder evidently brought on by excessive
dri nki ng, and an antisoci al personality
di sorder. Further, one of petitioner’s trial
counsel ... has submtted an affidavit in
whi ch he states that he and his co-counsel

di scussed obtaining a psychiatric expert to
assist the defense at trial, but determ ned
the potential harm in having petitioner
exam ned exceeded any potential benefit.
G ven the | ack of any di agnosis that suggested
[ Van Al styne] suffered froma nental ill ness,
trial counsel’s decision not to seek a
psychiatric examnation that mght further
i ndi cate petitioner had an anti soci al
personality di sor der was a reasonabl e
strategic trial preparation decision.

Furthernore, the State did not offer any
psychiatric testinony at the puni shnent phase

10



of the trial as evidence that petitioner would
be a future danger to society. Had def ense
counsel requested the assistance of a
psychi atrist, however, they would have run the
risk that the State would have presented its
own psychiatric testinony to rebut the
def ense’ s evi dence.

Van Al sytne-USDC, at 9-10 (internal citation omtted; enphasis
added). Accordingly, the district court determned that, in the
light of this, it was reasonable trial strategy not to seek
psychiatric assistance as there was no diagnhosis of a nental
di sorder, and any psychological examnation could have been
potentially nore harnful than hel pful.

a.

Van Al styne clains he satisfies the COA-nerits-standard for
this holding, claimng it is erroneous because it represents the
vi ew expressed in two decisions rendered post-trial: Lagrone v.
State, 942 S.W2d 602, 610-11 (Tex. Cim App.) (allowng “trial
courts to order crimnal defendants to submt to a state-sponsored
psychiatric exam on future dangerousness when the defense
i ntroduces, or plans to introduce, its own future dangerousness
expert testinony” (enphasis in original)), cert. denied, 522 U S.
917 (1997); and Soria v. State, 933 S.W2d 46, 57-58 (Tex. Cim
App. 1996) (“when the defendant initiates a psychiatric exam nation
and based thereon presents psychiatric testinony on the issue of

future dangerousness, the trial court may conpel an exam nation of
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[the defendant] by an expert of the State’s or court’s choosing”),
cert. denied, 520 U S. 1253 (1997).

The district court did not cite either of these cases.
Nevert hel ess, Van Al styne asserts that, under the law at the tine
of his trial, it would have been error for the trial court to have
required Van Alstyne to submt to an examnation by the State’s
expert as a condition of Van Alstyne’s offering psychol ogica
testinony. For this assertion, Van Al styne relies on Bradford v.
State, 873 S.W2d 15, 20 (Tex. Crim App. 1993), overruled by
Soria, 933 S.W2d at 59 n.21.

Bradf ord hel d:

[T]he trial <court’s action in nmaking the
adm ssibility of portions of [the defense
expert’s] proffered [psychol ogical] testinony
contingent upon [the defendant’s] submtting
to an exam nation by a State-sel ected expert
was erroneous and such violated the Sixth
Amendnent to the United States Constitution

And under these circunstances the adm ssion of
[the State’s expert’s] testinony based upon
his exam nation of [the defendant] violated
[the def endant’ s] right agai nst sel f-
incrimnation.

873 S.wW2d at 20.

Van Al styne’s trial took place in 1992; therefore, counsel did
not have the benefit of Bradford (1993). Van Al styne contends
however, that “Bradford cited several [pre-trial] cases dating back

to 1986 which supported this view'. Bradford relied upon three

cases.
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First, it cited Bennett v. State, 742 S.W2d 664, 671 (Tex.
Crim App. 1987), vacated, 486 U. S. 1051 (1988), for the holding
that a trial court does not “have the authority to appoint a
psychi atrist for the purpose of exam ning a defendant for evidence
relating solely to his future dangerousness”.

Second, both Bradford and Bennett cited McKay v. State, 707
S.W2d 23, 38 (Tex. Crim App. 1985), cert. denied, 479 U S. 871
(1986), which held: where there was no issue as to either the
defendant’s conpetency to stand trial or his sanity when the
of fense was conmmtted, the State could not have the defendant
exam ned solely on the future dangerousness issue. McKay al so
held: “[EJven if [the defendant] had been exam ned, he coul d have
prevented the State from using the evidence obtained by claimng
his Fifth Amendnent right against self-incrimnation”. 1d.

Hernandez v. State, 805 S.W2d 409 (Tex. Crim App. 1990),
cert. denied, 500 U S 960 (1991), is the last of the three
referenced cases cited by Bradford. Her nandez hel d: when t he
defendant elicited testinony on cross-exam nation of the physician
that conducted defendant’s conpetency exam that tended to show

defendant suffered from paranoid schizophrenia, the defense

opened t he door tothe State’s questioni ng the physician on re-

direct to establish the defendant suffered instead from an anti -
soci al personality disorder. |d. at 412. Hernandez al so observed

that, although the physician did not do so, the physician was
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prohi bited from expressing an opinion on the defendant’s future
dangerousness. |d.

Wth the stage set by Bradford, and these three pre-Bradford
cases referenced by Van Al styne, at issue is whether the decision
not to seek psychiatric assi stance because of the potential harm of
its revealing potentially damagi ng evidence was reasonable tria
strat egy. Regarding a strategic decision not to investigate
certain evidence, Strickland held:

[Counsel has a duty to neke reasonable
investigations or to mnake a reasonable
deci sion that nmakes particular investigations
unnecessary. In any ineffectiveness case, a
particul ar decision not to investigate nust be
directly assessed for reasonableness in all
t he ci rcunstances, applying a heavy neasure of
deference to counsel’s judgnents.
466 U. S. at 691 (enphasis added).

Qur court has held that counsel nakes a reasonable strategic
deci sion when he does not introduce mtigating character evidence
that would open the door to other, nore damaging, evidence.
Wllianms v. Collins, 16 F. 3d 626, 632 (5th Gr.), cert. denied, 512
U S 1289 (1994). Wllians also held that counsel was not
ineffective in not requesting a psychiatric exam nation of the
def endant where counsel nmade a “know ng, strategic decision not to
seek a psychiatric evaluation of [the defendant] because [counsel]

feared the state would use rebuttal psychiatric testinony of [the

def endant’ s] future dangerousness”. |d. at 634. The convictionin
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WIllians occurred in Texas; WIliams was decided after Bradford
(1993), but before Soria (1996).

As stated, Van Alstyne’s counsel did not have the benefit of
the now overrul ed Bradford plurality decision. |In addition, while
the cases relied upon by Bradford make it clear that, absent
evidence proffered by a defendant of his nental status, the State
cannot conpel a psychiatric examto i nvestigate solely for evidence
of future dangerousness, these cases do not signal the eventua
Bradf ord hol di ng that a defendant’ s proffered psychiatric testinony
does not subject himto an exam nation by the State.

Accordi ngly, based upon the law at the tinme of Van Al styne’s
trial, reasonable jurists would not find debatable the district
court’s holding that his counsel nade a reasonable strategic
deci sion not to seek expert psychiatric assistance because of the
danger that any offered psychiatric testinony could have triggered
the State’s ability to offer potentially nore harnful evidence. He
has further failed to satisfy the COA-nerits-standard because, even
if the State could not have conpelled its own exam nation, it is
certainly possible that, inrebuttal, the State coul d have used t he
results of the exam by Van Alstyne’s own expert to show future
danger ousness; even Bradford does not prohibit such action.

b.
Even if reasonable jurists could debate whether counsel’s

strategi c decisions were based upon an erroneous view of the |aw,
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such error, alone, “does not give rise to a constitutiona
i neffectiveness clainf, so long as the decision “was a consci ous
and infornmed tactical one”. Geen v. Johnson, 116 F. 3d 1115, 1122
(5th Gr. 1997) (internal quotation marks omtted). Van Al styne
has not shown that this decision was not conscious and inforned.
Moreover, trial counsel’s affidavit reveals this decision was nade
after “di sagreenent anong the trial teamas to this issue”.

To the extent Van Alstyne contends counsel should have
requested the expert psychiatric assistance and then, based upon
the results, decided whether to offer that expert testinony, he
still has not satisfied the COA-nerits-standard, especially in the
light of counsel’s fears that any psychiatric testinony would be
rebutted by nore danmagi ng evi dence, and no indication in the nental
facility records or his nother’s proposed testinmony of Van
Al styne’ s ever having been diagnosed with a nental ill ness.

2.

Even assum ng arguendo Van Al styne has satisfied the COA-
merits-standard for deficient performance, he has not satisfied it
for the requisite prejudice. As the district court stated:

Wi | e [ Van Al styne] had sone behavi or probl ens
sever al years earlier due to excessive
drinking, there was no evidence at trial, nor
is there any evidence or docunentation now
before the Court, that [Van Al styne] has ever
suffered fromany nental illness.... Wthout

any such evidence, it cannot be said that [Van
Al styne] was prejudiced by defense counsel’s
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decision not to use psychiatric testinony at
t he puni shnent phase. ..

Van Al styne-USDC, at 11 (enphasis added).
B

Van Al styne next clainms counsel were ineffectivein failingto
secure the attendance of his nother, a resident of the Philippines,
as a witness at the punishnent phase. The trial court had agreed
to pay her air fare and had witten the United States enbassy in
Manila that she had very inportant mtigating evidence for the
trial.

1

The district court ruled that Van Al styne had procedurally
defaulted on this claim Van Al styne-USDC, at 12-13. Procedural
default occurs where “the petitioner fails to exhaust all avail able
state renedies, and the state court to which he would be required
to petition would now find the clains procedurally barred”.
Bl edsue v. Johnson, 188 F.3d 250, 254 (5th Cr. 1999).

After reviewing Van Alstyne’s state habeas petition, the
district court determned that, although Van Al styne had all eged
| AC based on counsel’s not requesting psychiatric assistance and
not filing a sworn continuance notion after his nother did not
appear to testify, Van Alstyne did not <claim counsel were
ineffectiveinfailing to secure his nother’s attendance. 1|n fact,
in his state habeas petition, Van Al styne stated: “At the hearing,

t he evidence was undi sputed that [his nother’s] absence was in no
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way due to the negligence of [Van Al styne’s] counsel and that
counsel had used due diligence in attenpting to get her to trial”
(Enphasi s added.)

The district court also concluded that, if Van Al styne
attenpted to assert this claimin Texas courts through a subsequent
habeas petition, he would be barred from doing so. Van Al styne-
USDC, at 13. Under Texas law, a court nay consider the nerits of

a subsequent habeas application only if it is established that:

(1) the current clains and issues have not
been and could not have been presented
previously inatinely initial application ...
because the factual or l|egal basis for the
claim was wunavailable on the date the
applicant filed the previous application;

(2) by a preponderance of the evidence, but

for a wviolation of the United States

Constitution no rational juror could have

found the applicant guilty beyond a reasonabl e

doubt; or

(3) by clear and convincing evidence, but for

a violation of the United States Constitution

no rational juror would have answered in the

state’s favor one or nore of the special

i ssues that were submtted to the jury....
TeEx. CRM Proc. CooE ANN. art. 11.071, 8 5(a) (Vernon Supp. 2002).
(Al t hough Van Al styne can avoid the procedural bar by, for exanpl e,
show ng cause and prejudice for failing in his state habeas
application to raise this unexhausted claim see Jones v. Johnson,

171 F.3d 270, 277 (5th Gr.), cert. denied, 527 U. S. 1059 (1999),
he makes no attenpt to do so.)
Van Al styne fails to satisfy the COA-procedural -standard.
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2.

Al t hough the district court was not required to do so, it al so
addressed the nerits of this claim See 28 U.S.C. 8§ 2254(b)(2)
(petition may be denied on the nerits even if state renedi es not
exhausted). It concluded there was neither deficient performance
nor prejudice.

a.

Concerni ng deficient performance vel non, the district court
ruled that Van Alstyne’s nother’s failure to appear was not the
result of counsel’s performance, but was instead caused by
| ogi stical problens.

Along this line, the district court noted that the state tri al
court coordi nator working to secure the nother’s presence testified
that the defense investigator “had used due diligence and ‘every
effort’ to attenpt to obtain the presence of [Van Al styne’ s] not her
at the trial”. Van Alstyne-USDC, at 14. It also noted the nother
stated in her affidavit that: she could not obtain a travel visa
until there was a definite entry and exit date; the dates were not
established until the nonth before trial; and she encountered
difficulties in neeting with personnel in the Anerican Enbassy in
the Philippines to receive approval for her travel to the United
States. 1d.

Van Al styne has not shown reasonabl e jurists woul d debate that

his mnother's absence can be attributed to his counsel

19



Accordingly, he has not satisfied the COA-nerits-standard for
cl ai med deficient performance.
b.

Concerning prejudice vel non, the district court ruled that
the not her’ s testinony woul d have been cunul ative of that of other
W t nesses, except for her proposed testinony regarding Van
Al styne’s being hit by a vehicle and struck by |ightning; and that
Van Al styne had presented no evi dence that those accidents resulted
i n psychol ogi cal damage other than that already testified to at
trial —that he was a slow | earner. (For exanple, Van Al styne’'s
uncle, who traveled to the trial fromAfrica, testified about the
physi cal abuse Van Al styne suffered at a very young age from his
fat her.)

Van Alstyne maintains this ruling was incorrect, claimng
prej udi ce because “the nere appearance by [his] nother to speak on
behal f of her son and explain to the jury what his |ife was |ike
and to take sone anmount of responsibility for himwould have been
power ful evidence, and perhaps the only hope [he] had to avoid a
death sentence”. Such an assertion is speculation. Van Alstyne
has not satisfied the COA-nerits-standard concerning whether
prejudice resulted fromhis nother’s not testifying.

C.
In his third, and final, clainmed basis for | AC, Van Al styne

mai nt ai ns counsel were ineffective for making an oral, rather than
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the required witten and sworn, continuance notion after his nother
did not arrive, thereby preventing review on direct appeal of the
trial court’s denial of the notion. See TeEx. CRM Proc. CobE ANN
art. 29.03 & 29.08 (Vernon 1989) (“crimnal action may be conti nued
on the witten notion of the State or of the defendant”; “[a]l
nmotions for continuance nmust be sworn”).

In any event, the state habeas court rejected this | AC claim
It ruled that, at the tinme of the continuance hearing, and because
Van Al styne’s counsel “had never talked with [Van Al styne’ s] not her
and had ‘no way of know ng’ whether the defense would want to cal
her as a witness”, there was no basis for the trial court to grant
a continuance. As a result, the state habeas court concl uded
counsel were not ineffective in not preserving this issue for
revi ew

The district court ruled that, assum ng arguendo counsel’s
performance was deficient for not filing the notion, Van Al styne
still had not shown prejudice. Van Al styne-USDC, at 18-20.
According to the district court, had the continuance-deni al been
preserved for review by the Texas appellate courts, the denial
woul d have been affirmed. It based this on the fact that, at the
time counsel so noved (orally), there was no evidence before the
trial court that the nother would testify to anything material or
beneficial, because, as stated earlier, nmuch of what she testified

to woul d have been cunul ative of the testinony of other w tnesses.
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ld. at 19-20. See Gentry v. State, 770 S.W2d 780, 786-88 (Tex.
Crim App. 1988) (to be entitled to a continuance the “expected
testinony has to be material to the defendant”), cert. denied, 490
U S. 1102 (1989).

Furthernore, the district court observed that the trial court
did not have the benefit of the nother’s affidavit when ruling on
the notion. Van Al styne-USDC, at 19. (As noted supra, it was
filed subsequently with the new trial notion.) Therefore, the
district court concluded that the trial court would not have been
found to have abused its discretion in denying the notion. | d.
See Duhanel v. State, 717 S.W2d 80, 83 (Tex. Crim App. 1986)
(“granting or denial of a nmotion for continuance is within the
sound discretion of the trial court”), cert. denied, 480 U S. 926
(1987).

Van Al styne does not address the district court’s ruling that
he has not shown that, on direct appeal, the Texas court woul d have
reversed the continuance-denial. “W have held repeatedly that we
w Il not consider issues not briefed by the parties.” Johnson v.
Sawyer, 120 F.3d 1307, 1315 (5th Cr. 1997). See MKethan v. Tex.
Farm Bureau, 996 F.2d 734, 739 n.9 (5th Cr. 1993) (failure to
sufficiently brief issue constitutes a waiver of that issue), cert.
denied, 510 U S. 1046 (1994).

In any event, Van Alstyne has failed to satisfy the COA-

merits-standard.
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For the foregoing reasons, a COAis

DENI ED.
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