IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10624
Summary Cal endar

LARRY DON MCCLARAN,

Peti ti oner- Appel | ant,
vVer sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:00-CV-416-C

© January 14, 2003
Before DAVIS, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Larry Don McCl aran, Texas inmate #883140, pleaded guilty to
capital nurder in 1999, and was sentenced to life inprisonnent.
McCl aran appeals the dism ssal of his 28 U S.C 8§ 2254 petition
as barred by the 28 U S.C. § 2244(d) statute of limtations. W
granted McClaran a certificate of appealability on the issue of
equi table tolling.

McCl aran contends that under the mailbox rule, his state

habeas application should be considered filed on the date that he

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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submtted it to prison authorities for mailing. This argunent is
foreclosed. In determning tolling under 28 U S.C. 8§ 2244(d)(2),
we | ook to the actual state-court filing date of a state

application for habeas relief. See Colenan v. Johnson, 184 F. 3d

398, 401-02 (5th Gr. 1999).

McCl aran al so argues that he is entitled to equitable
tolling for the tinme between the mailing and filing of his state
application and for the tinme between the denial of his
application and his receipt of notification of that denial.
Equitable tolling for the delays attendant at both ends of his
state application is not warranted because Mcd aran has not shown
that the running of the mailing tinmes in his case constituted a
“rare and exceptional” circunstance entitling himto equitable

tolling. See Lookingbill v. Cockrell, 293 F.3d 256, 261-62 (5th

Cr. 2002), petition for cert. filed, (U S Sept. 17, 2002) (No.

02-6969); Felder v. Johnson, 204 F.3d 168, 171-73 (5th Cr

2000). M aran does allege that he was prevented fromfiling
his application sooner but we will not consider this allegation
as it is raised for the first tine in McClaran’s reply brief.

See United States v. Prince, 868 F.2d 1379, 1386 (5th G r. 1989).

The district court did not abuse its discretion in dismssing

McClaran’s 28 U S.C. § 2254 petition as tine-barred. See Fisher

v. Johnson, 174 F.3d 710, 713 (5th Cr. 1999).

AFFI RVED.



