IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10389
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MERVI N GLEN ANDERSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CR-165-1-H

Septenber 4, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.

PER CURI AM *

Mervin Anderson, federal prisoner # 12497-076, appeals the
district court’s denial of his request to file a notion to nodify
his sentence under 18 U.S.C. § 3582(c) and the striking of that
nmotion. Anderson argues that Anendnent 591 to the Sentencing
CGuidelines applies to his sentence and requires that the offense
| evel set out in U S.S.G 8§ 2A4.1 for kidnapping, his conviction
of fense, be used to calculate his sentence and not the offense

level in US S.G 8§ 2A3.1 for sexual assault, the underlying

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of fense. The Governnent has filed a notion to dism ss Anderson’s
appeal as frivol ous.

A review of Anderson’s sentence reveals that he was properly
sentenced under U S.S.G § 2A4.1 for kidnapping, which directed
that the offense |evel for the underlying sexual assault offense
be used to calculate the offense level. See U S. S G
8 2A4.1(b)(5) (1989 Sentencing CGuidelines) (now 8 2A4.1(b)(7)).
Anderson’s appeal |acks arguable nerit, and is therefore

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983); 5th CGr. R 42.2. The Governnent’s notion is GRANTED
MOTI ON GRANTED; APPEAL DI SM SSED AS FRI VOLOUS



