IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10381
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE APCLI NAR TORRES- LOPEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3: 00- CR- 166- 1)
~ November 2, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Jose Apolinar Torres-Lopez (“Torres”)
appeals froma conditional guilty plea for illegal re-entry after
deportation by an aggravated felon. 18 U S. C 8§ 1326(a),(b)(2).
Torres contends that the district court erred in denying his notion
to dismss his indictnment, arguing the governnment issued it after
the limtations period expired.

We review de novo the district court’s interpretation of the

limtations provisions of 8 U S C § 1326. United States V.

Manges, 110 F. 3d 1162, 1169 (5th Cr. 1997)(citation omtted). W

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



reviewfor clear error the court’s fact findings. Andersonv. Gty

of Bessener GCty, 470 U S. 564, 573 (1985); see United States v.

Meador, 138 F.3d 986, 991 (5th Cr. 1998). Under the clearly
erroneous standard, if the court’s account of the evidence is
pl ausible in light of the record viewed in its entirety, we wll
not reverse that court even though convinced that had we been
sitting as the trier of fact, we would have wei ghted the evidence
differently. Id. When there are two perm ssible views of the
evidence, the factfinder’s choice between them cannot be clearly
erroneous. |d. at 573-74.

The time for prosecuting violation of 8 1326 is set out in 18
U S. C 8§ 3282, which establishes afive-year limtations period for

bringing non-capital offenses. See United States v. Santana-

Castellano, 74 F. 3d 593, 597 (5th Gr. 1996). Limtations beginto

run on the conpletion of the offense. Toussie v. United States,

397 U S 112, 115 (1970). Section 1326(a)(2) specifies separate
occasi ons when the offense of illegal re-entry by a deported alien
is conplete: (1) when he illegally enters the United States; (2)
when he attenpts to enter the United States illegally; or (3) when

he is found in the United States. Sant ana- Castell ano, 74 F. 3d at

597. A previously deported alien is “found in” the United States
when, first, his physical presence is noted and discovered by
immgration authorities and, second, the know edge of the
illegality of his presence, through the exercise of diligence, can

reasonably be attributed to immgration authorities. |d.



Based on the record, the district court did not err, clearly
or otherwise, when it found that Torres failed to establish his
conpletion of re-entry under the physical-presence prong of § 1326
at any tine earlier than the five-year limtations period before
the indictnent. The court did not clearly err when it so found.
Accordingly, the judgnent of the district court is

AFFI RVED.



