UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-10369

JAMES EDWARD HALE

Peti ti oner- Appel | ant,
VERSUS
JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL

JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(4. 99- CV- 996- A)

June 7, 2002
Bef ore DUHE, DeMOSS, and CLEMENT, Circuit Judges.

PER CURI AM *

This appeal follows the grant of a Certificate of
Appeal ability (COA) by this Court on the issues of whether
Petitioner-Appellant Janmes Edward Hal e's attorney was ineffective

for (1) not challenging the indictnent, and (2) not filing a notice

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



of appeal. After a thorough review of the parties' briefings and
the record in this case, we AFFIRM the district court's judgnent.

On June 14, 1999, Hale pleaded guilty to four heroin rel ated
offenses in Cause Nunmbers 0722222D, 0722227A, 0731061A, and
0725544A in the 213th District Court of Tarrant County, Texas
Hal e was sentenced to 10 years of inprisonnent for each of the
heroi n of fenses. Those sentences were to run concurrently with
each other and wth his 15-year sentence for a 1992 theft
conviction. On July 28, 1999, two weeks after the expiration of
the time for filing an appeal, Hale filed a pleading in the Tarrant
County District Court entitled “Mdtion to Enter Notice of Appeal.”
The notion was denied as untinely filed on August 2, 1999.

On August 17, 1999, Hale filed a state application for wit of
habeas corpus i n which he chall enged his heroin conviction entered
in Cause Nunber 0731061A. The State of Texas did not file a
response. Hale argued that his attorney was ineffective for: (1)
telling himthat he faced a 35-year sentence if he did not plead
guilty; (2) not challenging the indictnment because the prior theft
convi ctions should not have enhanced his current offense; and (3)
not filing a notice of appeal. Hale also nade the erroneous cl aim
that his attorney had not informed himthat his 10-year sentences
woul d not run concurrently with his existing 15-year sentence when
he understood that they would. However, as noted below, the
magi strate judge indicated that it appears Hale was actually
contending that he was not properly informed of the nature of
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concurrent sentences, believing that the word “concurrent” was
equi valent to the word “coterm nous.” Neverthel ess, in Septenber
1999, the Texas Court of Crimnal Appeals denied the application
W thout a witten order.

On Novenber 30, 1999, Hale filed a 28 U S.C. 8§ 2254 petition
in the Northern District of Texas challenging all four of his
heroin convictions. Hale argued that he was |led to believe that
his 10-year sentence would run concurrently with his prior 15-year
sentence. He also argued that his guilty plea was involuntarily
based on erroneous advice from his attorney. Furthernore, Hale
argued that his attorney was i neffective for not investigating his
two prior theft convictions, for not filing any notions chall engi ng
the indictnent, and for not filing an appeal. Respondent- Appell ee,
Janie Cockrell, Drector, Texas Departnent of Crimnal Justice
Institutional Division (“the Director”), filed a notion to dism ss
the petition, alleging that it contained both exhausted (the heroin
conviction challenged in the state habeas application) and
unexhausted clains (the other three heroin convictions).

A magistrate judge agreed with the Director and reconmended
that Hale's petition be dism ssed without prejudice for failure to
exhaust his clains pertaining to the three heroin offenses in state
court, which resulted in a mxed petition. The district court,
however, refused to adopt the recommendati on, noting that Hal e had
cited to the case nunber of the |ead state case. As a result, the
district court concluded that Hale's argunents were applicable to
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all four of his convictions and that the outcone woul d have been
the sanme had Hale listed all four case nunbers. The district
court, therefore, denied the Drector's notion to dismss and
returned the case to the nmagi strate judge.

Upon reconsideration of Hale's clains, the nmagistrate judge
determ ned that Hale's sentences for the four heroin convictions
were, in fact, ordered to run concurrently with each other and with
the 15-year sentence for his prior theft convictions. The
magi strate judge concluded that “Hale's real conplaint is that he
was mslead into believing that the subject four sentences woul d
expire at the sane tine as the fifteen-year sentence, and therefore
the sentences were also to have been inposed cotermnously.”
According to the magistrate judge, there was no support in the
record for such a claim The nmagistrate judge concluded that
Hale's guilty plea was entered voluntarily and know ngly and was
not induced by erroneous information. The magistrate judge al so
concluded that Hale's attorney adequately infornmed himabout the
consequences of his plea; that Hale could not raise ineffective
assistance of counsel clains other than those related to the
vol untariness of his plea; and that Hale had waived his right to
appeal as part of his plea and, therefore, his attorney was not
ineffective for not filing a notice of appeal.

On January 17, 2001, the mmgistrate judge recomended that
Hale's petition be dism ssed. The nmagistrate judge gave the
parties until February 7, 2001, to file objections, which Hale did
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on February 5, 2001. Hale's pleading entitled “Cbjections to

Magi strate' s Fi ndi ngs, Concl usions and Recommendati ons,” however,
was stricken from the record because he failed to include a
conpleted certificate of service. On February 8, 2001, the
district court concluded that Hale had not filed objections and
ordered that his 8§ 2254 petition be dism ssed. The district court
al so concluded that, even if it had considered Hal e's objections,
the court would have found that he was not entitled to habeas
relief.

Hale filed a notice of appeal, which the district court
construed as a notion for a COA and denied. Hale then sought a COA
fromthis Court and raised three ineffective assi stance of counsel
argunents: (1) that his attorney was ineffective for not
chal l enging his indictnent, which he argued inproperly allowed a
prior state jail felony to enhance his instant state jail felony;
and (2) that his attorney failed to file a notice of appeal. Once
again, Hale also nade the sanme erroneous argunent that he did in
the state court regarding his understandi ng about whether his
sentences were to run concurrently. In July 2001, this Court
denied a COA for Hale's ineffective assistance of counsel clains
relating to the voluntariness of the plea. However, a COA was
granted on the issues regarding whether Hale's attorney was
ineffective for not challenging the indictnment and for failing to
file a notice of appeal.

Havi ng considered the parties' briefs and the entire record in
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this case, we affirm the district court's order. First, in
response to the Director's contentions, we find that the district
court correctly concluded that Hale's two i neffective assi stance of
counsel argunents apply equally to all four of his heroin
convictions. Hale presented the clains to the state habeas court,
there were docunents in the state habeas record indicating that he
pl eaded guilty to four heroin charges, and there was no i ndi cation
that the outconme of the state habeas proceeding woul d have been
different. See Wiitehead v. Johnson, 157 F.3d 384, 387 (5th Cr
1998) (noting that a petitioner satisfies the exhaustion
requirenent by raising in the state’'s highest court the
“substantial equivalent” of his federal habeas argunents).

Second, we find that the district court properly concl uded
that Hale's clains of ineffective assistance of counsel are
unsupported by the record. The record indicates that, contrary to
Hal e's contentions, the indictnent was sufficient. Under Texas
| aw, charges set forth in an indictnent are based in part on a
def endant's previ ous of fenses. Hal e had previous theft convictions
in 1989 and 1992. Under pre-1994 | aw, Hal e's previous convictions
were felonies, which would result in his heroin charge being
enhanced t o a second-degree felony with a 20 year nmaxi numsent ence.
Under the current |aw, Hal e's convictions are “state jail felonies”
that would result in an enhancenent to only a third-degree felony

wth a 10 year nmaxi nrum sentence. Hal e argues that he should



recei ve the benefit of the current law. However, we do not believe
that the current law applies to Hale's previous convictions.?
Therefore, we conclude that the indictnment was not deficient and
that Hale's counsel was not ineffective for failing to challenge
it. See generally H Il v. Lockhart, 474 U S. 52 (1985); Bl ackl edge
v. Allison, 431 U S. 63 (1977).

W also note that the record is absent of any convincing
evidence that Hale tinely instructed his attorney to pursue a
direct appeal or assist himwith a pro se appeal after the entry of
the guilty pleas. To the contrary, the record indicates that his
attorney was unaware that Hale wanted to appeal until after she
received his letter posted on August 12, 1999, whi ch was beyond the
allowable tinme for properly filing a notice of appeal. Hal e' s
counsel, therefore, cannot be said to have been ineffective in this
respect. See Roe v. Flores-Ortega, 528 U. S. 470, 477-78 (2000)
(rejecting a bright line rule that counsel nust file a notice of
appeal unless the defendant specifically instructs otherw se).

For the foregoing reasons, we AFFIRM the district court.

2Qur research indicates that the only Texas court to address this
i ssue did so in an unpublished opinion in which it concl uded that
a felony offense commtted before the 1994 revisions would renmain
the same for enhancenent purposes after the revisions becane
effective. See Perkins v. State, 2000 W. 61648 (Tex. App.-Dallas
Jan. 26, 2000). W recognize that unpublished opinions carry no
precedential value, however, we note that our opinion in the
present case is consistent with Perkins.
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