IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-10342
Summary Cal endar

PENNY HESS,
Pl ai ntiff-Appellant,
vVer sus
NATI ONW DE MUTUAL | NSURANCE COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas, Dall as
USDC No. 3:99-CV-407-R

August 9, 2002
Before JOLLY, JONES, and STEWART, Crcuit Judges.

PER CURI AM *

Penny Hess appeals the district court’s judgnent in favor of
Hess’ s i nsurer, Nationw de Mutual | nsurance Conpany (“Nationw de”).
Finding no error, we affirmthe district court’s judgnent.

I

This case arises out of a notor vehicle accident involving
Hess and Refugi o Barrientos. On March 15, 1998, Barrientos -- who
was al l egedly intoxicated at the tinme -- struck Hess when he fail ed

toyield to her and nade a | efthand turn into her 1981 Ford pi ck-up

"Pursuant to 5th Cir. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.
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truck. Hess brought suit against Barrientos and eventually settl ed
for Barrientos’'s applicable insurance policy limt of $20,205
Hess then filed two clains with her insurer, Nationw de. She
claimed personal injury protection benefits and underinsured
nmotori st benefits. Nationw de paid the personal injury protection
claimand offered to settle the underinsured notorist claim Hess
rejected the settlenment offer and filed a conplaint against
Nationw de in Texas state court alleging that (1) Nationw de
arbitrarily and in bad faith refused to conpensate her for her
injuries and (2) breached its contractual obligation to pay damages
caused by Barrientos’s negligence beyond the anount paid by
Barrientos’s insurer. Specifically, she alleged that Nationw de
breached the duty of good faith and fair dealing under Texas lawin
connection with its proposed settlenent of Hess's underinsured
notorist claim

Nat i onw de renoved the case to federal court, where it filed
a notion for partial summary judgnent on the bad faith claim The
motion for partial summary judgnent was referred to a magistrate
judge for recomendati on. The nmagistrate judge recomended
granting Nationwide’s notion for partial summary judgnent and
dismssing the bad faith claim with prejudice. After an
i ndependent review of the record, the district court adopted the
magi strate judge’ s recommendati on and di sm ssed Hess's bad faith

claim Following the district court’s grant of partial sunmary



judgnent in favor of Nationw de, the sole renaining question was
the anmount of conpensable damages caused by Barrientos’'s
negligence. This issue was tried before a jury, which found that
Hess was entitled to $6,093. 94 i n danages. Because this anpbunt was
less than the $20,025 settlenent that Hess received from
Barrientos's insurer, the district court ordered that Hess take
not hing. This appeal foll owed.
|1

On appeal, Hess primarily challenges the district court’s
grant of partial sunmmary judgnent in favor of Nationw de. Hess
argues that the district court erred for two primry reasons.
First, Hess argues that she produced sufficient evidence to survive
summary j udgnent on her extra-contractual bad faith claim Second,
she argues that summary judgnent was not appropriate in this case
because there was no evi dence before the court concerning the terns
of the insurance contract. Wthout a copy of the contract, Hess
argues, the court could not construe the duties each party owed to
the other. W address each issue in turn, review ng de novo the

district court’s |egal conclusions. See Commerce and I ndustry

| nsurance Co. v. Ginnell Corp., 280 F.3d 566 (5th Gr. 2002). W

must determ ne whether, viewng the record in the |ight nost
favorable to Hess, there is a genuine issue of material fact. See

id.; Fed. R Cv.P. 56(c).



In order to prevail on a claimfor bad faith under Texas | aw,
“an insured nmust show (1) the absence of a reasonable basis for
denyi ng or del ayi ng paynent of benefits of the policy and (2) that
the [insurer] knew or should have known that there was not a
reasonabl e basis for denying the claimor delaying paynent of the

claim” Robinson v. State Farm Fire & Casualty Co., 13 F. 3d 160,

162 (5th Cr. 1994)(quoting Aranda v. lInsurance Co. of North Am,

748 S. W 2d 210, 213 (Tex. 1988)). Stated differently, the insured
must produce evidence that “the insurer knew or should have known
that it was reasonably clear that the claimwas covered.” Universe

Life Ins. Co. v. Gles, 950 S.W2d 48, 49 (Tex. 1997).

In the present case, the question is whether Hess produced
sufficient evidence of bad faith to survive Nationw de’s sunmary
j udgnent noti on. Specifically, Hess nust produce sone evidence
that Nationw de’s settlenent offer was made in bad faith because it
was “reasonably clear” that Hess’ s cl ai mwas covered by her policy.
The summary judgnent evidence presented to the district court,
however, does not support Hess's claim that Nationw de acted
arbitrarily or in bad faith. To the contrary, the evidence before
the district court suggested only a good faith di sagreenent between
Hess and Nati onwi de concerning the valuation of her claim?! It is

well settled that a legitinmate dispute over coverage does not

! Hess does not argue that Nationwide made any misrepresentations to her concerning her
claim or her policy coverage.



anount to bad faith. See Hiqgqginbotham v. State Farm Mut. Auto

Ins. Co., 103 F.3d 456, 459 (5th Gr. 1997) (“A bona fide
controversy is sufficient reason for failure of an insurer to nake
a pronpt paynent of a loss claim”); Robinson, 13 F.3d at 162-63
(hol di ng that evidence that shows only a bona fi de coverage di spute
does not rise to the level of bad faith).

Hess neverthel ess mai ntains that she has rai sed questions of
fact concerning whether Nationw de’s disposition of her claimwas
unr easonabl e. First, Hess argues that Nationw de has adopted a
policy of arbitrarily denying clainms based solely on the nanme of
the nmedical provider. To support this contention, Hess points to
the deposition testinony of a Nationw de clains adjuster, Deborah
Diviney. In her testinony, Diviney stated that the clinic where
Hess received treatnent is known to “overtreat” its patients and
that Hess’s bills seened high. Later in her testinony, D viney
clarified that she thought the bills were excessive because the
clinic had perfornmed unnecessary procedures on Hess. To the extent
that Diviney’'s testinony is equivocal, it is sinply not sufficient
to raise an issue of fact concerning whether Nationw de had a
policy under which it automatically denied clains based solely on
the nanme of the nedical provider.

Second, Hess appears to argue that the district court’s grant
of partial sunmary judgnent was inappropriate because an issue

remai ns concerning Nationw de’s allegedly unreasonabl e denial of



coverage for “damages incident to gross negligence” under Hess's
underinsured notorist policy.2? Nationw de concedes, however, that
t he policy covers conpensat ory damages i ncurred by Hess as a result
of the accident -- regardl ess of whether the acci dent was caused by
negl i gence or gross negligence. Thus, we construe Hess’s argunent
to be that Nationw de’'s settlenent offer was unreasonabl e because
it reflected Nati onwi de’ s deci sion not to pay punitive damages t hat
the jury could award based on Barrientos’'s alleged gross
negl i gence.

I n any event, we need not address the nerits of this argunent
because Hess di d not raise the argunent before the nmagi strate judge
or the district court in her response to Nationw de’s notion for

partial summary judgnent.® More precisely, Hess did not argue that

2 Hesssmilarly arguesthat the district court erred during the trial on damages by excluding

evidence that Barrientos was intoxicated at the time of the accident. According to the
parties’ joint pre-trial order, however, the only issue at trial
was “the nature and extent of [Hess's] alleged personal injuries
resulting fromthis autonobile collision as well as the anount of
medi cal expenses and any causal relationship to this autonobile
accident.” Thedistrict court therefore did not abuseitsdiscretion whenit ruled that evidence
of Barri entos’ s intoxication wasnotadmissbleat trial becauseit isnot relevant to the
damage issue.

® In her (untinely) objections to the mmgistrate judge's
reconmmendat i ons, Hess di scussed whet her Texas | awperm ts i nsurance
coverage for punitive danmage awards. Hess indicated that this
di scussion was in response to Nationwide's “request[] that the
court declare there is no coverage” for punitive danages under the
underinsured notorist policy. As aninitial matter, Nati onw de did
not make any such “request” in its notion for partial summary
judgnent. 1In any event, Hess’s objection on this point was franmed
as a “breach of contract issue” and therefore was not connected to
Hess's extra-contractual bad faith claim

6



Nationw de’s settlenent offer was nmade in bad faith because the
of fer was based on an unreasonable refusal to cover any potenti al
punitive damage award

W have held that, “[o]nce the novant presents a properly
supported notion for summary judgnent,” Rule 56 i nposes on the non-
moving party a “duty to ‘designate’ the specific facts in the
record that create genuine issues precluding summary judgnent.”

Jones v. Sheehan, Young & Culp, P.C, 82 F.3d 1334, 1338 (5th Cr

1996) (citations omtted). Because Hess failed to raise her
punitive damages argunent below to support her claim that
Nat i onwi de acted unreasonably, she did not fulfill her duty under
Rule 56. W therefore find no error in the district court’s grant
of partial sunmary judgnent in favor of Nationw de.
B

As not ed above, Hess al so argues that the district court erred
ingranting partial summary judgnent in favor of Nationw de because
the record did not contain the insurance policy at issue. This
argunent is unavailing because the terns of the insurance policy
were not directly at issue in disposing of the summary judgnment
nmotion. Although the terns of the i nsurance policy may be rel evant
to bad faith all egati ons under sone circunstances, the policy terns
were not at issue in Nationwde’'s notion for partial sumary
judgnent. Simlarly, the only evidence of bad faith identified in

Hess’'s brief in opposition to the summary judgnent notion was



Di viney’ s testinony concerning the basis for the settlenent offer.

In sum we conclude that the district court properly granted

Nationw de’s notion for partial summary judgnent because Hess has

not produced any probative evidence fromwhich a reasonable fact-

finder could conclude that Nationwi de's settlenent offer was
unreasonabl e or nade in bad faith.
1]

For the reasons set out above, the judgnent of the district

court iIs
AFFI RMED.



