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PER CURI AM *

Bower man chal | enges her convi ction and sentence for conspiracy
to possess with intent to distribute nethanphetam ne. She raises
a nunber of issues on appeal, none of which have nerit.

Bowerman argues first that the district court erred in

permtting Geen to testify as a witness for the governnent when

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



there were indications that the witness would decline to answer
questions based on Fifth Anendnent privilege. Geen and a nunber
of other wtnesses were called to testify that they purchased
met hanphet am ne from Bower man. Followng a few introductory
questions, the witness did indeed decline to answer a nunber of
questions. Near the end of G een’s testinony, Bowernman noved for
a mstrial on the ground that the judge should have shielded the
jury fromGeen's invocation of the Fifth Arendnent so that adverse
i nferences woul d not be drawn agai nst Bowernman. The judge denied
t he noti on.

We are satisfied that Bowerman has not net the standard
required by the Suprenme Court and our cases for reversing a
district court’s refusal to grant a mstrial on this ground. Two
situations in which forced invocation of testinonial privilege in
the presence of the jury warrants reversal are where: (l) the
gover nnent nmakes a “conscious and flagrant attenpt” to establish
guilt based on inferences arising fromclains of privilege, or (2)
those i nferences add critical weight to the governnent’s case in a

formnot subject to cross exam nation. Nanet v. United States, 373

US 179, 188 (1963); see also United States v. Brown, 12 F. 3d 52,

54 (5th Gr. 1994). Geen’ s testinony does not approach this high
st andar d.

Bower man argues next that the prosecutor, in his rebutta
argunent to the jury, nmade an i nproper coment on the defendant’s
failure to testify. After reviewng the record, it is clear to us
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that the challenged remarks were a fair comment on the defense’s
failure to explain the evidence. A prosecutor’s remarks in such a
case are constitutionally perm ssible unless (1) “the prosecutor’s
mani fest intent was to comment on the defendant’s silence”; or (2)
“the character of the remark was such that the jury would naturally
and necessarily construe it as a coment on the defendant’s

silence.” See United States v. Gosz, 76 F. 3d 1318, 1326 (5th Cr.

1996), citing United States v. Collins, 972 F.2d 1385, 1406 (5th

Cr. 1992). This argunent is without nerit.

Bower man rai ses a nunber of sentencing issues. She argues
first that the record does not support the judge s enhancenent of
her sentence for obstruction of justice. Qur review of the record
reveals that the district court was entitled to conclude fromthe
record that Bowernman threatened two witnesses in an attenpt to
prevent themfromtestifying. This argunent is neritless.

Second, she argues that the evidence does not support the
quantity of drugs used by the district court in conputing her
sentence. Again, our review of the record reveals anple support
for the district court’s conputation of quantity.

For these reasons, the defendant’s conviction and sentence are
af firmed.

AFFI RVED.



