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Before KING Chief Judge, and DAVIS and EMLIO M GARZA, Circuit
Judges.

PER CURI AM *

Cuyl er A Dodson appeals his guilty-plea conviction and
sentence for sinple possession of crack cocaine. He asserts that
the district court erred in holding that he was subject to an
enhanced maxi nrum of two years’ inprisonnent under 21 U S. C. § 844
because the Governnent failed to file an information under 21
US C 8 851 giving notice of its intent to use his prior drug
conviction for that purpose. Because Dodson did not object to

this maxi mum sentence in the district court, reviewis for plain

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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error. See United States v. O ano, 507 U S. 725, 731-37 (1993).

Dodson has failed to show that this error “seriously affect[ed]
the fairness, integrity, or public reputation” of the
proceedi ngs. 1d. at 735-36.

Dodson al so contends that the district court abused its
discretion in departing upward seven |evels and in sentencing him
to a maxi mumtwenty-four nonth sentence. He has failed to show
that the drug quantity alleged in the indictnent and set forth in
the presentence report did not bring his case out of the
“heartl and” of cases involving a smaller drug quantity, which set
the basis for the maxi num statutory sentence Dodson faced. He
also failed to show that the district court’s other stated
reasons for the upward departure, which included an
underrepresented crimnal history category, a dism ssed felon-in-
possessi on count, and Dodson’s di srespect for the |law, were not
appropriate bases for an upward departure or that the extent of

the court’s departure was unreasonable. See United States V.

Lopez- Escobar, 884 F.2d 170, 173 (5th G r. 1989); United States

v. McDowell, 109 F.3d 214, 219 (5th Gr. 1997).

Dodson contends that the district court erred in denying his
notion to suppress the evidence. The district court relied upon
a credibility determnation to conclude that the stop and arrest
of Dodson were proper, that Dodson provided consent to search his
vehi cl e and hone, and that Dodson freely and voluntarily waived
his rights. This court may not second-guess the district court’s

findings as to the credibility of wtnesses. United States v.
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Garza, 118 F.3d 278, 283 (5th Cr. 1997). Dodson’s conviction is
AFFI RVED.

Dodson has al so noved for rel ease pending appeal. This
notion i s DEN ED.

AFFI RVED; MOTI ON FOR RELEASE PENDI NG APPEAL DENI ED.



