IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00- 60865

JOE C BOYD; DOROTHY J BOYD
Petitioners - Appellants

V.

COWM SSI ONER OF | NTERNAL REVENUE
Respondent - Appell ee

Appeal fromthe United States Tax Court
(18922-97)

Septenber 26, 2001
Before KING Chief Judge, and DUHE and BENAVI DES, Circuit Judges.
PER CURI AM *

The taxpayers have failed to persuade us that the settlenent
agreenent is anbiguous. The |anguage that they point to is clear
and unanbi guous, and giving that |anguage its obvi ous neani ng
does not |lead to any unacceptable conflict with other terns of
the agreenent. As the Tax Court pointed out, the agreenent
provi des that pre-opening or start-up expenses associated with
Mel ody Whods wi || be deducti bl e under Section 162, which allows
as a deduction the ordinary and necessary expenses paid or
incurred “in carrying on any trade or business.” There is,

therefore, no inconsistency wwthin the agreenent in providing

that the gain on the sale of Ml ody Whods will be treated as

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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| ong-term gain under Section 1231. What the taxpayers are
actually arguing for is reformation to deal with a unilatera
m st ake, but as the Conm ssioner points out, only a nutual

m st ake can lead to reformation.

The judgnent of the Tax Court is AFFI RVED



