IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60559
Summary Cal endar

DEBRA J. HORD
Peti ti oner- Appel | ant,

COMM SSI ONER OF | NTERNAL REVENUE

Respondent - Appel | ee.

Appeal fromthe Decision of the United States Tax Court
(6386-99)

February 28, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Debra J. Hord appeals an Order of the Tax
Court granting the notion of Respondent- Appell ee Conm ssioner of
I nternal Revenue (“Comm ssioner”) to dismss Hord s petition for
| ack of jurisdiction. The Order appealed fromis based on the Tax
Court’s factual findings that (1) the Comm ssioner nailed a notice
of deficiency on Decenber 29, 1998 for federal incone tax due from

Petitioner for 1996, (2) the 90-day period specified in 8§ 6213(a)

Pursuant to 5th Gr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



wi thin which Hord could file a petition for redetermnnation in the
Tax Court expired March 29, 1999, being the last day that Hord
could have tinely placed her petition in the United States mail,
and (3) Hord has failed to prove that her petition was nailed
before March 30, 1999. In turn, the Tax Court’s determ nation of
the third of these facts is based on its discrete findings that a
Postal Service nmachine stanp on the face of the envel ope in which
Hord’ s petition was transmtted is a postmark for purposes of 8§
7502(a)(1) I.R C.; that the private postage neter mark refl ecting
the date of March 29, 1999 is not a postmark and is thus
di sregarded; that the partial date stanped by the Postal Service’'s
machi ne on Hord’ s envel ope is March 30, 1999; and that, even in the
alternative that the partial date were not a postmark or were
deened il |l egi bl e and t hus not determ native, the extrinsic evidence
proffered by Hord in the form of the uncorroborated testinony of
her attorney to the effect that the attorney personally delivered
the envel ope containing the petition to the postal facility at
Houston’s Bush Intercontinental Airport at “approximtely” 11:30
p.m is insufficiently precise and insufficiently credible to
establish a tinely mailing of the petition.
| .

W review the factual findings of the Tax Court for clear

error and the legal conclusions of that Court de novo. A
pai nstaking review of the record in this case, including an
exam nation of the exhibits —particularly the envel ope on which
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the partial date is machi ne stanped —as well as the conprehensive
opi ni on of the Tax Court and the argunents of counsel as set forth
in their appellate briefs, satisfies us that the factual findings
of the Tax Court are not clearly erroneous and its |egal
concl usi ons based on those facts are correct.

.

A. Date of Mailing of the Comm ssioner’s Notice of Deficiency

Hord' s first line of defense is a hypertechnical evidentiary
assertion that the Comm ssioner failed to lay a proper foundation
or prove authenticity of a certified true copy of the Form 3887
that reflects the mailing of a notice of deficiency to Hord for
1996 taxes on Decenber 29, 1998. Hord was just one of thirteen
taxpayers, the mailing of whose notices of deficiencies was
reflected on that form In addition to conplaints about foundation
and authenticity, Hord' s evidentiary argunent also focuses on the
redaction of the nanes of the other twelve taxpayers fromthe copy
of the Form 3887 before offering it into evidence. The obvious
pur pose of the redaction of the other nanmes was to conply with the
obligation of the Commssioner to refrain from publishing
privileged tax return information about those other twelve
t axpayers.

As noted by the Tax Court, counsel for Hord initially
i ndi cated no objection to admtting the Form 3887, then had second
t hought s because counsel for the Comm ssioner had not produced a
live witness to support the authenticity of the docunent, but again
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i ndi cated no objection after counsel for the Comm ssioner offered
to produce a wtness to authenticate the docunent if Hord insisted.
It was only in her post-trial brief that counsel for Hord argued
that the redactions kept the Form 3887 from being in origina

condition and reiterated the conplaint about failure to lay a
proper foundation or prove authenticity. The Tax Court correctly
ruled that Hord had waived or forfeited those objections. Under
the circunstances, the appellate argunent of Hord s counsel
regarding the date of mailing the notice of deficiency is not
mer el y speci ous but approaches sanctionabl e frivol ousness. The Tax
Court neither abused its discretion inits evidentiary ruling nor
clearly erred in finding that the Conm ssioner nail ed the notice of
deficiency to Hord on Decenber 29, 1998.

B. Date of Mailing of Hord' s Petition

We are convinced that the fragnentary date reflected by the
machi ne stanp on Hord s envelope is a shard of the figure 30 and
coul d not possibly be that of the figure 29. Moreover, even if we
assune arquendo that the machine stanp is not a postmark for
pur poses of the applicable provisions of |aw, thereby opening the
door for extrinsic proof by Hord that her petition was mailed on
March 29, 1999, we cannot classify as clearly erroneous the Tax
Court’s conclusion that Hord has failed to bear her burden of
proof. Her evidence consists entirely of what the Tax Court call ed
the “inplausi bl e and sel f-serving” testinony of Hord s | awer, who
could not recall the exact tine of her delivery of the envelope to
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the postal facility at Bush Intercontinental Airport and whose
testinony the Tax Court found lacking in credibility. Such calls
are uniquely the province of the trial court which views the
W t ness’ s deneanor. Fromour col d-record vantage point, we are in
no position to question the trial court’s determnation of
credibility. Wth such testinony di scarded, Hord' s evidence | acks
any probative val ue.
L1,

In conclusion, the factual findings of the Tax Court on which
its legal conclusion is grounded are not clearly erroneous, and
that Court’s legal determ nations are unassailable. W therefore
affirm the Tax Court’s grant of the Comm ssioner’s notion
dismssing Hord's petition for redetermnation for Ilack of
jurisdiction.

AFFI RVED.



