IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60312
Summary Cal endar

CHARLES J. PHILLIPS
Pl ai ntiff-Appellant,
ver sus
FORD MOTOR COMPANY, ET AL
Def endant s,
FORD MOTOR COVPANY and
FORD MOTOR CREDI T COVPANY

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 97-CV-772W5

" November 21, 2000
Before SM TH, BENAVI DES, and DENNI'S, C rcuit Judges.
PER CURI AM *

Charles J. Phillips (Phillips) appeals the district court’s
grant of summary judgnent in favor of the Ford Mdtor Conpany and
Ford Motor Credit Conpany (“Ford”). Phillips maintains that
genui ne issues of material fact preclude judgnent as a natter of
law. Phillips seeks danages of $600 million for breach of
contract, fraud and m srepresentation, and tortious interference

with a contract. We AFFI RM

Phillips was a participant in Ford s “Deal er Devel opnent

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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Prograni (DDP). Under this program Ford initially provides al
of the capital needed to purchase a dealership, offers a |line of
whol esal e credit, pays the dealer a salary, benefits, and a
housi ng al |l owance, and then after an initial test period, allows
the deal er-owner to begin to invest in the deal ership and
eventual ly take it over.

Kennet h W ndham owned a deal ership in Bal dwn, M ssissipp
and informed Ford that he wanted to retire and to sell his
deal ership. Phillips applied and was accepted to participate in
the DDP with relation to Wndham s deal ership. Ford and Phillips
entered into a Letter of Understanding outlining the terns of the
agreenent. Specifically it provided that Ford woul d wholly own
the deal ership and that the agreenent was termnable at wll.
The parties also entered into a Hred General Manager Contract
whi ch provided that Phillips and his partner Sanford Wods woul d
be enpl oyed as managers. This agreenent was al so expressly
termnable at will. Phillips also signed an agreenent not to
conpete. Pursuant to the Letter of Understanding and the Hired
Ceneral Manager contract, Phillips assuned the position as
manager of the dealership fornerly owned by Kenneth W ndham

Ford initially invested $840,000 plus an additional $1.5
mllion in this deal ership. Nevertheless, under Phillips’
managenent, the deal ership faced operating | osses, the departure
of key personnel and increased advertising expenses. Despite its
efforts to keep this dealership afloat, Ford termnated Phillips
two years after he started as general nanager.

Phillips contends that the deal ership was not successful
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because of a hi ghway bypass that was built in front of the
deal ership. Phillips asserts that had he known the effect the
hi ghway was going to have on profits, he never woul d have
uprooted his famly, left his previous deal ership and si gned on
wth Ford. Additionally, Phillips asserts that his profits were
al so hurt because W ndham opened a deal ership in a nei ghboring
county.

Phillips contends Ford commtted an actionable fraud and
negligent m srepresentation by representing to himthat the
deal ershi p had been successful and woul d continue to be.
According to Phillips, Ford failed to take into account the
effect that the newy constructed bypass woul d have on profits
and to warn himof this possible effect. As the district court
noted “[n]either negligent m srepresentati on nor fraudul ent
representation can be predicated on a promse relating to future
actions. Msrepresentation nust be related to past or presently
existing facts.” See McMiullan v. Geosout hern Energy Corp., 556
So.2d 1033, 1037 (M ss. 1990); House v. Holl oway, 258 So.2d 251,
253 (M ss. 1972)). Phillips has failed to raise a fact issue as
to an actionable claimof msrepresentation. Phillips cannot
mai ntain an action in the instant case based on Ford s nere
opi ni ons or based on failure to accurately predict future events.

Nei t her are we persuaded that Phillips raised a fact issue
Wth respect his allegations that Ford wongfully failed to
di scl ose that Wndhamintended to open a dealership in the
nei ghboring county. There is no summary judgnent evi dence

suggesting that, at the tine Phillips entered the Letter of
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Under st andi ng and Hired General Manager Contract, Ford was aware
t hat W ndham woul d open a deal ership. Mrever, before taking
over the managenent at the deal ership, Phillips was aware of the
counties in which Wndham coul d not conpete. The county in which
W ndham ul ti mately opened his new deal ershi p was not one of those
prohi bited in the non-conpete agreenent. Thus, he nust “abide
t he consequences of his contracts and actions.” Quinn v.
M ssissippi Univ., 720 So.2d 843, 850 (Mss. 1998).

Even were we to assune Ford nmade m srepresentations,
Phillips failed to raise a material fact as to damages. |In fact,
Phillips received a salary, benefits, housing all owance and
i nvested no noney of his own in the venture. To sustain a claim
of m srepresentation Phillips nust show that Ford induced himto
rely on their statenents to his detrinent. See Shogyo
International Corporation v. First Nat’|l Bank of O arksdale, 475
So. 2d 425, 428 (M ss. 1985). The successful deal ership Phillips
clains he left behind to join Ford filed bankruptcy nonths before
he started with Ford. Phillips fails to quantify his

detrinental reliance on Ford' s representations.

Phillips’ breach of contract claimbased on an inplied duty
of good faith is without nerit. Phillips was an enpl oyee at wll.
Under M ssissippi jurisprudence, “at-will enpl oynent

rel ati onshi ps are not governed by an inplied covenant of good
faith and fair dealing” Hartle v. Packard Elec., 626 So.2d 106,
110 (M ss. 1993).

Phillips’ argunments with respect to tortious interference

are wholly without nerit. He failed to identify any contract
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that Ford interfered with and certainly Ford cannot interfere
wth its owm contract with Phillips. See Liston v. Hone
| nsurance Co., 659 F. Supp. 276, 280 (S.D. Mss. 1986).
For the foregoing reasons and the reasons identified in the
opi nion of the district court dated March 27, 2000, the district
court's grant of summary judgnent in favor of the defendants Ford

Mot or Conpany and Ford Motor Credit is AFFIRMED in its entirety.



