IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50945

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
MARI A ERENDI RA HERNANDEZ- CASTI LLO

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(00-CR- 234)

Oct ober 24, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Maria Hernandez-Castillo challenges her conviction of
possession with intent to distribute over 50 kil ograns of marijuana
in violation of 21 USC 8§ 841(a)(1) and (b)(1)(C and
inportation of marijuana into the United States in violation of 21

U S.C. 8§88 952(a), 960(a)(1) and (b)(3).

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



I

On March 28, 2000, WMaria Hernandez-Castillo, a resident of
Mexi co, drove from Mizqui z, Mexico, to the international bridge in
Del Rio, Texas. The truck that she was driving had a tool box
attached to its bed and bel onged to one Javier Acosta Minoz, her
nei ghbor. At approximately 10:00 a.m Her nandez- Castill o
approached | ane one of the bridge’'s primary inspection area. She
indicated to the primary i nspector that she was going to Del Rioto
do sone shopping. The primary inspector opened the tool box in the
bed of the truck and noticed an abnornmal “step” that ran the ful
| ength of the tool box. Hernandez-Castillo was then diverted to a
secondary inspection area, where a drug-sniffing dog alerted
i nspectors to an area underneath the tool box. | nspectors then
di scovered 117.5 pounds of marijuana in a conpartnent inside the
t ool box.

Her nandez- Castill o was charged with possession with intent to
distribute over 50 kil ograns of marijuana and inportation into the
United States of marijuana. She was convicted of both counts after
a jury trial and sentenced to concurrent 33-nonth terns of
i nprisonnment, concurrent three-year terns of supervised rel ease,

and a $200 speci al assessnent. She now appeal s her conviction.



Wi | e Her nandez-Castill o noved for a judgnent of acquittal at
the cl ose of the Governnent’s case, she did not renew this notion
at the conclusion of the evidence. As a result, it is well-
established in this circuit that we conduct our sufficiency review
only to determ ne whether the conviction resulted in a “manifest
m scarriage of justice.”t W consider all of the evidence in a
Iight nost favorable to the conviction and we may find a nmanifest
m scarriage of justice “only if the record is devoid of evidence
pointing to guilt, or ... because the evidence on a key el enent of
t he of fense was so tenuous that a conviction would be shocking.”?

Both of Hernandez-Castillo's offenses require that the
gover nnment prove know edge of the presence of the marijuana.® “The
know edge el enent in a possession case can rarely be established by
di rect evidence. Knowl edge can be inferred from control of the
vehicle in sone cases; however, when the drugs are hidden, control

over the vehicle alone is not sufficient to prove know edge.”*

'United States v. Smith, 203 F. 3d 884, 887 (5th Cr. 2000).

2 United States v. Barton, 257 F.3d 433, 439 (5th Cr. 2001) (quoting
United States v. Pierre, 958 F.2d 1304, 1310 (5th Cir. 1992) (en banc)).
Her nandez- Castillo argues that our “manifest mscarriage of justice standard”
conflicts with the due process test for insufficiency clainms that the Court
announced in Jackson v. Virginia, 443 U S. 307, 319 (1979) (holding in habeas
case that proper review for insufficiency clains was whet her any rational trier
of fact coul d have found evi dence that established the essential elenents of the
of fense beyond a reasonabl e doubt). W have repeatedly applied the nore
deferential (to the verdict) nanifest mscarriage of justice standard after
Jackson when, as here, the defendant fails to renew a notion for judgnment of
acquittal at the close of all evidence. See, e.g., Barton, 257 F.3d at 439.

8 United States v. Ranpbs-Garcia, 184 F.3d 463, 465 (5th Gr. 1999).

4 United States v. Garza, 990 F.2d 171, 174 (5th Cr. 1993).
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Consequentially, inthiscircuit additional circunstantial evidence
of control nust be provided.?®

After a careful reviewof the record, we cannot say that it is
devoid of evidence of guilt with respect to the essential el enent
of know edge. Anong ot her things, Hernandez-Castill o’ s nervousness
during questioning, the quantity of drugs involved, and her
repeated trips to Del R o and suspicious explanations for those
trips all provide circunstantial evidence of her know edge of the
marijuana in the truck.® Because the record is not devoid of
evi dence of guilt, Hernandez-Castillo’s conviction nust stand.

We AFFI RM

5 1d.

6 Ranps-Garcia, 184 F.3d at 466-67 (finding inplausible story, quantity of
drugs, and defendant’s nervousness to provide sufficient circunstantial evidence
of know edge to support conviction). Ranps-Garcia involved the | ess deferenti al
revi ew of sufficiency under Jackson. [|d. at 465.
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