IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50892
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DARRELL LAMOR DERRY

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CR-416-1

© August 22, 2001
Bef ore KING Chief Judge, and POLI TZ and PARKER, Circuit Judges.
PER CURI AM *

Darrell Lanor Derry appeals the district court’s denial of
his notion to suppress evidence. He argues that he was illegally
sei zed w t hout probable cause when he was placed in the police
officer’'s squad car inasnuch as he was not free to |leave. Derry
avers that the subsequent abandonnent of the contraband in the
police car was the result of the illegal seizure and thus was not
voluntary. Derry therefore asserts that the cocai ne that was

found in the back of the police vehicle should have been

suppr essed.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Al t hough the Governnment did not expressly argue or devel op
at the hearing on the notion to suppress that Derry consented to
being placed in the police car, it did recite in its opposition
to the notion to suppress that Derry consented to his placenent
in the police car. Accordingly, the Governnent preserved the
issue for appeal. It is also questionable whether an appellee is
forecl osed fromraising argunents in support of affirmance for

the first time on appeal. See Bickford v. Int’|l Speedway Corp.

654 F.2d 1028, 1031 (5th Cr. 1981) (reversal is inappropriate if
the ruling of district court can be affirnmed on any grounds,
regardl ess whether those grounds were used by district court).
Moreover, Derry, as part of his plea agreenent, stipulated that
he consented to being placed in the police car.

We have reviewed the record and the briefs on appeal and
affirmthe district court’s denial of the notion to suppress on
the basis that because Derry consented to being placed in the
police car, his detention did not anount to a seizure in
violation of his Fourth Amendnent rights. Thus, the subsequent

search of the police vehicle and the discovery of the cocai ne was

not tainted by the seizure. See United States v. MSween, 53
F.3d 684, 687 n.3 (5th G r. 1995)(court may affirm on any grounds

supported by record); see also United States v. Basey, 816 F. 2d

980, 983 n.1 (5th Gr. 1987) (“[T]his Court may consider not only
the evidence fromthe suppression hearing but al so evidence
presented during the trial.”)

AFFI RVED.



