IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50282
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SAUL M CHEL- DI AZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-1791-1-H
Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Saul Mchel-Diaz (Mchel) appeals his sentence for illegal
reentry after deportation. He asserts that the district court
commtted reversible error under FED. R CRM P. 34(c)(3)(A) by
failing to verify at sentenci ng whether M chel had read his
presentence investigation report and discussed it with counsel.
Because the record does not establish that Mchel was famliar

wth the report, the district court erred in not questioning

M chel about whether he had read the report and discussed it with

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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counsel. See United States v. Victoria, 877 F.2d 338, 340 (5th

Cr. 1989).

M chel contends that this failure is not subject to
harm ess-error analysis but requires that his sentence be vacated
and remanded for resentencing. He has not attenpted to establish
prejudi ce, and he does not argue that he did not reviewthe
presentence report or discuss it wth counsel. Because the issue

of nonconpliance was not raised in the district court, reviewis

for plain error. United States v. Vasquez, 216 F.3d 456, 458-59
(5th Gr. 2000), petition for cert. filed (U S Sept. 25, 2000)

(No. 00-6282). Mchel has failed to show that the district
court’s failure to ask himon the record whether he had read the
presentence report was plainly erroneous because he has not shown

that the error affected his substantial rights. See United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994)(en

banc). Mchel’s conviction and sentence are therefore AFFI RVED
M chel and the Governnent have noved to file suppl enenta

briefs addressing the applicability of Apprendi v. New Jersey,

120 S. C. 2348 (2000). He concedes that he is raising this
issue only to preserve for Suprenme Court review the question

whet her Apprendi overrul ed Al nendarez-Torres v. United States,

523 U.S. 224 (1998). This is an attenpt to raise a new argunent,
which is not the purpose of supplenentation on appeal. 5THCR
R 28.5; Fep. R App. P. 28(j). Consequently, the notions are
DENI ED

AFFI RVED; MOTI ONS DENI ED



