IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41417
Summary Cal endar

BOBBY JOE KELLY,
Pl ai ntiff-Appellant,
ver sus
DARW N SANDERS, Warden; M L. SCOIT;
SUNDAY KADZI ESKI, Ad Seg. O ficer;
ERI C PARKER, Ad Seg. Ofi cer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:00-CV-196

My 25, 2001

Before SM TH, BENAVI DES, and DENNI'S, C rcuit Judges.
PER CURI AM *

Bobby Joe Kelly, Texas state prisoner # 626124, argues that
the district court erred in dismssing his 42 U S.C § 1983
conplaint alleging that the defendant prison officers filed false
di sciplinary charges against himin retaliation for his filing
prison grievances.

I nsofar as Kelly raised clains that he was deni ed due

process during disciplinary proceedings, the district court

correctly dism ssed the clains pursuant to Heck v. Hunphrey, 512

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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U S 477 (1994) because Kelly admts that his disciplinary
convi ctions have not been reversed, expunged, or otherw se
i nval idated. Thus, the dism ssal of the due process clains is
AFFI RVED.

However, Kelly’'s allegations that the defendants filed fal se
di sciplinary charges against himin response to his filing
grievances arguably stated clains of retaliation which are not

subject to dism ssal under Heck. See Wods v. Smth, 60 F. 3d

1161, 1164 (5th Gr. 1995); Gbbs v. King, 779 F. 2d 1040, 1046
(5th Gr. 1986). The district court erred in dismssing the
retaliation clains at this stage of the proceeding. Therefore,
the judgnent is VACATED insofar as it dism ssed the retaliation
clainms and the case is REMANDED to the district court for further
consideration of those clains. W express no view on the nerits.

AFFI RVED | N PART, VACATED I N PART AND REMANDED



