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Petitioner-Appellant Charles Dean Hood appeals the district
court’s denial of 28 U S.C § 2254 relief. W affirm

| .  FACTS AND PROCEEDI NGS

Hood' s petition for wit of habeas corpus stens fromhis 1990
convi ction and death sentence for the nurders of Ronald WIIianmson
and Tracie Lynn Wallace. During the fall of 1989, Hood, who was

enpl oyed by WIllianson, began living with WIllianmson and Wl | ace,

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Wllianmson’s girlfriend. On Novenber 1, 1989, WII|ianson cane hone
fromwork for [unch and found a note purportedly witten by Wal | ace
stating that she had gone jogging. WIIianson grew suspi ci ous when
he noticed that Wallace’s nane had been m sspelled and call ed the
police to report her possible abduction. Wen the police arrived
at Wllianmson’s hone, they discovered the bodies of WIIlianson and
Wal | ace with gunshot wounds to their heads.

Prior to his trial, Hood noved for the appointnent of an
i ndependent psychiatrist to assist himin preparing a mtigation
defense at sentencing. The trial judge granted his notion in part
and issued an order specifying that Hood was to elect in witing
either of two alternatives: (1) Have Dr. Sidney Brooks conduct the
psychi atric exam nation and report his findings to both parties, or
(2) Hood and the State each designate a psychiatrist who together
woul d conduct a joint interview of Hood and report only to the
desi gnating parties.

Although no witten election was ever namde, Dr. Brooks
exam ned Hood and concl uded that he had a brain dysfunction and an
antisocial personality, and that in the future he was |likely to act
out his aggressions on other persons or property. Dr. Brooks did
not testify at trial, but the State presented psychiatric evidence

that, in the future, Hood would probably conmt crimnal acts of



violence and was therefore a continuing threat to society, a
finding necessary for the jury to inpose the death penalty.?

Hood’ s conviction and sentence were affirnmed by the Texas
Court of Criminal Appeals.? The Suprene Court of the United States
denied certiorari.® In April 1997, Hood's state habeas application
was deni ed by the Texas Court of Crimnal Appeals,* and in February
2000, Hood sought federal habeas relief.

Although it ultimately denied habeas relief, the district
court found that Hood' s counsel had m sread the trial court’s order
regarding the appointnment of a psychiatrist, which in turn had
resulted in a violation, albeit harmess, of his right to a

psychi atri st under Ake v. Cklahoma.® The district court concl uded

t hat counsel had perforned deficiently by assigning to a paral egal
the duty of collecting mtigating evidence to be used at Hood s
sent enci ng. It therefore granted Hood a certificate of
appeal ability (COA) on (1) whether Hood' s counsel’s m sreadi ng of
the trial court’s order regarding Hood s psychiatric exam nation

and counsel’s delegating to an untrained |egal assistant the

! See Tex. CRIM Proc. Cobe ANN. 8§ 37.071(b)(2) (Vernon 1981 &
Supp. 2003).

2 Hood v. State, No. 72,167 (Tex. Crim App. Nov. 24, 1993)
(unpubl i shed).

3 Hood v. Texas, 513 U.S. 834 (1994).

4 Ex parte Hood, No. 41,168-01 (Tex. Crim App. Apr. 21, 1999)
(unpubl i shed).

5 470 U.S. 68 (1985).



investigation into potential mtigating evidence created a
reasonabl e probability that the result of his punishnent hearing
woul d have been different if counsel’s performance had been
adequate, and (2) whether the cunul ative effect of the violations
of Hood' s rights under Ake and his counsel’s deficient performance
deprived himof a fair trial.
1. ANALYSIS
A, Strickland Prejudice

1. St andard of Revi ew

At issue is Hood s sentence, not his conviction. Under the
AEDPA, ¢ a federal habeas petition nay not be granted with respect
to a claim adjudicated on the nerits in state court unless that
court’s decision “was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned
by the Suprene Court of the United States,” or “resulted in a
deci sion that was based on an unreasonabl e determ nation of the
facts in light of the evidence presented in the State court
proceedi ng. "’ “A decision is contrary to clearly established
Federal law‘if the state court arrives at a concl usi on opposite to
that reached by [the Suprenme Court] on a question of lawor if the

state court decides a case differently than [the] Court has on a

6 Antiterrorismand Effective Death Penalty Act of 1996, Pub.
L. No. 104-132, 110 Stat. 1214 (1996).

728 U.S.C. § 2254(d)(1) & (2).
4



set of mat erially i ndi stinguishabl e facts.’ "8
“Under 8§ 2254(d) (1)’ s ‘unreasonabl e application’ |anguage, a wit
may issue ‘if the state court identifies the correct governing
|l egal principle from [the] Court’s decisions but unreasonably
applies that principle to the facts of the prisoner’s case.’”?®

In this case, the “clearly established Federal law' is the

Suprene Court’s decision in Strickland v. Wshi ngton, ! governi ng

claims based on ineffective assistance of counsel. For Hood to
prevail on such a claim he nust show that (1) his counsel’s
performance was deficient because it fell below an objective
standard of reasonableness, and (2) such deficient performance
prejudi ced Hood's defense.!* Gven the limted scope of the COA
grant, however, we need examne only whether Hood has net
Strickland' s prejudice prong, under which he “* nust showthat there
is a reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceeding woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone.’”12

8 Hll v. Johnson, 210 F.3d 481, 485 (5th Cir. 2000) (quoting
Wllianms v. Taylor, 529 U S. 362, 413 (2000)).

°1d. (quoting Wllianms, 529 U.S. at 413).
10 466 U.S. 668 (1984).
111d. at 687-94.

12 Bryant v. Scott, 28 F.3d 1411, 1415 (5th Cir. 1994) (quoting
Strickland, 466 U. S. at 694).




For the sentencing phase of a capital case, counsel nust
conduct a “reasonably substantial, i1ndependent investigation into
potential mtigating circunstances.”®® |n determ ning whet her Hood
was prejudiced by a deficient presentation of mtigating evidence,
we nust conpare the evidence presented at sentencing with the
mtigating evidence adduced in the post-conviction record to
ascertain if “additional mtigating evidence [is] so conpelling
that there is a reasonable probability at |east one juror could
have reasonably determ ned that, because of [Hood’ s] reduced noral
cul pability, death was not an appropriate sentence[.]”

2. Defi ci ency of Performnce

Hood contends that if the new mtigating evidence presented
during his state habeas proceeding had been presented during the
penal ty- phase proceeding of his trial, there is a reasonable
probability that at |east one juror would have voted to spare his
life. During the penalty phase, the defense’'s primary mtigation
W t ness was Hood’ s not her, whose testinony painted the foll ow ng
pi cture: (1) From the tinme of his birth, Hood s famly noved
frequently; (2) he was hit by a septic truck at age three, injuring

his | ower back and | eg and possibly causing speech and behavi or

13 Neal v. Puckett, 286 F.3d 230, 236 (5th Cir. 2002) (en banc)
(internal quotations and citation omtted), cert. denied, 537 U S.
1104 (2003).

14 1d. at 241 (footnote omtted).
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problens; and (3) he was a chronic truant throughout his short
school career in which he achieved only a seventh grade educati on.

The new mtigating evidence presented during the state
habeas proceeding consisted primarily of affidavits, social
services records, school records, and a social history report.
That evidence augnents the evidence of mtigating circunstances
presented during the penalty phase of Hood' s trial by (1)
presenting additional details about his injuries caused by the
septic truck; (2) providing nore details regarding his behavioral
probl ens in school and his learning disability; and (3) addi ng new
clains that (a) Hood and his siblings suffered physical and
enoti onal abuse at the hands of their dom neering father, (b) his
fat her sexually nolested Hood’s two sisters, and (c) Hood may have
suffered sone type of brain damage at birth

Qur determ nati on whet her the state court unreasonably applied
Strickland is guided by the Suprenme Court’s decisions in Wllians

and, nost recently, Waggins v. Smth.'™ |In each case, the Court

held that the petitioner had established Strickland prejudice from

counsel’s constitutionally deficient presentation of mtigating
evi dence. ' |In Hood s case, however, the mtigating evidence is far
weaker and the evidence in support of the death penalty

considerably stronger than in Wllians and Wqggins. As we shall

% ... US ----, 123 S. C. 2527, 156 L. Ed. 2d 471 (2003).
16 See WaQagins, 123 S. C. at 2543; WIllians, 529 U S. at 398.
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explain, this ultimately prevents his establishing the requisite
prej udi ce.

We have construed WIllians to require that an eval uation of
Strickl and prejudice include consideration of both the quantity and
quality of the additional mtigating evidence.! Hood presented a
total of 217 pages of mitigating evidence, yet 107 pages of that
evi dence, approxi mately one-half, consists solely of social service
and counseling records pertaining to the sexual abuse suffered by
Hood' s sisters. Even though these social service docunents verify
the tragic circunstances surrounding the relationship of Hood s
sisters with their father, as well as their nother’s inadequate
response to the abuse, they do not specifically relate to Hood.

The quality of the remaining evidence is wanting. For
exanpl e, State witness Dr. Richard Coons, a psychiatrist, testified
on cross-exam nation during the penalty phase that children |ike
Hood, who had been “nearly crushed to death by a truck,” nmay
devel op brain or personality problens if there was danage to the
br ai n. Hood’ s hospital records which docunent the injuries he
received from the septic truck neke clear, however, that he
suffered no head injury. Additionally, despite testinony that Hood
suffered speech problens after his accident, trial wtnesses
Cynthia Insashi and Peggy Kliener testified that they had not

noti ced anything unusual about Hood's speech. Furthernore, no

17 See Neal, 286 F.3d at 243.
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medi cal records were adduced to support or expand on Ms. Hood' s
affidavit testinony that her son was born with an enl arged head and
bl ack face, suggesting possible brain damage.

Evi dence that Hood's sisters were sexually abused by their
father is not of the sanme quality as evidence previously held to
have the capability of reducing a capital defendant’s noral
cul pability in the eyes of the jury.® Significantly, there is no
testinony that Hood knew of his sisters’ abuse or how he was
affected by it.

Furthernore, while there is new evidence that Hood was
physi cal | y abused by his dom neering father, Hood had categorically
deni ed during his evaluation wwth Dr. Brooks that he had ever been
physi cal | y abused by either parent. The State certainly would have
introduced this fact to the jury to rebut any all egation of abuse,
and such conflicting evidence would have created a credibility
issue for the jury which mght not have been resolved in Hood s
favor.

Al t hough the mtigating evidence reveal ed that Hood s |.Q was
| ow-average, it was neverthel ess markedly higher than those of

Wl lianms and Neal . Evidence that Hood i s predi sposed to i npul sive

8 Cf. Waqgins, 123 S. Ct. at 2533 (Wggins gang-raped in
foster care and sexual |y abused by his Job Corps supervisor); Neal,
286 F.3d at 238 (Neal forced to sodomze 30 to 40 inmates in
succession and raped by two others).

19 See WIllianms, 529 U S at 396 (“‘[B]orderline nentally
retarded ”); Neal, 286 F.3d at 237 (1.Q of 54, “low end of mld
retardation”).




behavior is |ikew se undercut by the fact that the nurders of
Wl lianmson and Wal |l ace were preneditated. 2°

Even though Dr. Marc Walter’s post-trial neuropsychol ogica
exam nation “suggest[ed]” that Hood had brain danage or
dysfunction, with an inpairnent in the left tenporal |obe of his
brain, Dr. Walter’s report did not, for purposes of reducing his
nmoral cul pability, connect this purported brain damage with Hood’ s
ability or inability to control his behavior. Rather, Dr. Walter
was of the opinion that Hood's brain dysfunction rendered him
i ncapabl e of proceeding pro se in his state habeas proceedi ngs.

Also, mtigating evidence of Hood's brain dysfunction is
cunul ative of testinony on that sane subject that was heard by the
jury at Hood’s penal ty-phase proceeding. During defense counsel’s
cross exam nation of State psychiatrist Dr. Richard Coons, the jury
| earned that Dr. Brooks had di agnosed Hood wi t h “ neur ophysi ol ogi cal
brain dysfunction wth probable |eft tenporal cortical and deep
tenporal linbic brain dysfunction.” Dr. Coons testified that Dr.
Brooks’ s diagnosis referred to a biological dysfunction wthin the
brain and that there are scientists who theorize that a congenital
problem with the brain nmay cause specified individuals to be
consci encel ess, causing the antisocial personality disorder with

whi ch Hood was di agnosed. The jury thus | earned that Hood had been

20 Cf. Wllianms, 529 U.S. at 398 (“[I]n each case [WIIlians’ s]
vi ol ent behavi or was a conpul sive reaction rather than the product
of col d-bl ooded preneditation.”).
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di agnosed by one physician with a brain di sorder and, furthernore,
that such a disorder m ght possibly be the cause of his behavior.

W weigh the totality of the mtigating evidence adduced at
trial and in the state habeas proceedi ng agai nst the aggravating
evi dence.?' During both the guilt-innocence and penalty phases, the
jury heard the follow ng aggravating evidence concerning the
of fense, Hood’s l|lack of renorse, his history of violence, his
crimnal history, and his future dangerousness.

The jury |l earned that Hood shot each victimonce in the head,
pl aced plastic bags over Tracie Wallace's head and upper torso,
af fi xed the bags to her body with duct tape, and stuffed her nude
body into a water heater closet. Hood showed no renorse for the
nurders.??2 That sane norning, Hood calmy ordered flowers for Jil
Workman, his girlfriend in Indiana, representing to the florist
that he was Ronald WIIlianmson, using WIllianmson’s credit card,
wearing WIllianmson’s gold watch and showing it off to the
enpl oyees. At a pawn shop on that sane day, Hood traded one of
Wl lianmson’s dianond rings for a weddi ng band set, presumably for
Jill Workman. He al so attenpted to cash two conpany checks that he
had stolen from WIIlianson’s conputer busi ness, forgi ng

WIlianmson’s signature on the checks.

2l 1d. at 397.

22 Cf. id. at 367, 398 (Wllianms alerted police to his
responsibility for the hom ci de, showed renorse, and assisted their
i nvestigation).
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Wi | e Hood was driving from Texas to Indiana in WIIlianson's
Cadillac, he called Workman on Wl lianmson’s cell phone, telling her
he was driving a new car that he had just purchased and that he was
going to give her a gold watch. Wrknman testified that during this
conversati on Hood sounded “excited” and “happy.” The day after the
murders, Hood called WIllianmson’s son, told him he had been
arrested for his father’s nurder, and deni ed any i nvol venent in the
crime.

The jury also |learned that Hood had a history of violent
conduct.? He had assaulted his father during an altercation with
his (Hood’s) girlfriend, Trava Henry, and her nother. Hood told
the responding officer that he would beat up or kill anyone who
tried to touch him Hood al so assaulted Henry when she attenpted
to end their relationship, and he displayed sexual aggression
t owar ds her.

Any Hartman testified that Hood had raped her when she was 16
years old and told her that if he ever saw her again or if she
reported the rape, he would kill her. Hood was fired from a
job at a fast food restaurant after only three days on the job when

he engaged in a verbal altercation with another enployee, and he

2 Cf. Wqggins, 123 S. . at 2543-44 (Wggins had no record
of violent conduct and no prior convictions).
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even fought with a fellowinmate while incarcerated awaiting tri al
on the instant offense.?*

The jury learned additionally that Hood had a prior crimnal
record. He had juvenile adjudications for breaking and entering
and had been convicted as an adult of the felony offenses of
forgery and theft. Wiile on parole, he was not pronpt for his
parol e appointnments, and he failed to conplete his parol e because
he absconded to Texas. Finally, the jury heard testinony that Hood
had been diagnosed wth antisocial personality disorder, was a
sociopath with little chance of rehabilitation, and would nore
i kely than not pose a future danger to the public.

We concl ude that, when viewed in the light of the quality of
the mtigating evidence as conpared with the strength of the
aggravating evidence, Hood has failed to show that the “additi onal
mtigating evidence [is] so conpelling that there is a reasonable
probability at |east one juror could have reasonably determ ned
t hat, because of [Hood’s] reduced noral cul pability, death was not
an appropriate sentence[.]”?® The state court’s prejudice

determ nation was therefore a reasonabl e application of Strickl and,

and Hood is not entitled to habeas relief on this claim

B. Cunul ati ve Error

24 Cf. Wllians, 529 US at 395-96 (WIlians received
comendati ons for good behavior in prison and thrived in its
structured environnent).

2> See Neal, 286 F.3d at 241 (footnote omtted).
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In support of his cunulative error argunent, Hood relies
solely on his contention that if the defense had presented the new
mtigating evidence adduced during his state habeas proceedi ng, at
| east one juror mght have determned that a |life sentence was
appropriate. “[F]ederal habeas corpus relief may only be granted
for cunmul ative errors in the conduct of a state trial where (1) the
i ndividual errors involved matters of constitutional dinension
rather than nere violations of state law, (2) the errors were not

procedurally defaulted for habeas purposes; and (3) the errors ‘so
infected the entire trial that the resulting conviction violates
due process.’ "2 To determ ne whet her application of the curmul ative
error doctrine warrants relief, we “reviewthe record as a whole to
determ ne whether the errors nore |likely than not caused a suspect
verdict.”? Cains that are not prejudicial, however, cannot be

cunul ated, regardl ess of the nunber raised.?® Hood's failure to

satisfy Strickland’s prejudice prong precludes his show ng

constitutional error with regard to his ineffective assistance
clains.? Inasmuch as counsel’s alleged deficiencies resulted in

no prejudice, Hood's claim of ineffective assistance of counsel

26 Derden v. MNeel, 978 F.2d 1453, 1454 (5th Cr. 1992) (en
banc) (quoting Cupp v. Naughten, 414 U. S. 141, 147 (1973)).

2 Spence v. Johnson, 80 F.3d 989, 1001 (5th Cr. 1996)
(internal quotations and citation omtted).

28 \Westley v. Johnson, 83 F.3d 714, 726 (5th Cir. 1996).

29 See Strickland, 466 U.S. at 697.
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cannot be cumulated with the Ake error claim so his cunul ative
error claimnecessarily fails.?
1. CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

30 See Westley, 83 F.3d at 726.
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