UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41265

ARTHUR and MOLLY GOCHVAN,
Pl aintiffs-Appellants and Cross- Appel | ees,
ver sus
KEN and ANDREA QAKLEY, CITY OF PORT ARANSAS,
URBAN ENG NEERI NG THE PERALLA CORPORATI ON,
LARRY L. URBAN, DAN URBAN, EUGENE URBAN, JAMES L.
URBAN, and STANLEY A. STARRETT, JR.,

Def endant s- Appel | ees and Cross- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 00-CV-126)

June 7, 2002
Bef ore DeMOSS, Circuit Judge, and LI MBAUGH, “ District Judge.™

PER CURI AM "™

‘District Judge of the Eastern District of Mssouri, sitting
by desi gnati on.

“Judge Jones heard oral argunent in this case but had to
recuse. Accordingly the case is being decided by a quorum See 28
U S.C 846(d).

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Appellants Arthur and Mlly Gochman appeal from the
district court’s decision granting summary judgnent agai nst themon
all their clains for all eged damage to their beachfront property in
Port Aransas, Texas. Appel l ee and cross-appellant Stanley A
Starrett, Jr., appeals fromthe district court’s decision denying
his request for attorney’s fees. Having carefully considered this
appeal inlight of the briefs, oral argunent and pertinent portions
of the record, we find no reversible error of fact or law in the
district court’s decision. There is no need to recount the facts
and procedural history of the case.

A.  The Gochmans’ Appea

The Gochmans principally contend that the district
court’s order deprived them of their statutory right to appea
under the Texas Dune Protection Act, Tex. Nat. Res. Code 88 63. 001
et seq., and argue on the nerits that the Act was violated.
Assum ng for purposes of decision that the Gochmans had a right of
action under the Act, the district court held that they had not
of fered adequate evidence of injury under the Act to wthstand
summary judgnent. The court offered a variety of reasons for this
conclusion. Wthout passing on the validity of the other reasons,
we agree withits finding that Arthur Gochman’s affidavit testinony

on damages, if admssible, was conclusory and |acked factual



support.! This conclusion nakes it unnecessary to pass on the
appel lants’ contention that the district court should have given
thema hearing under Daubert v. Merrell Dow Pharnmaceuticals, Inc.,
509 U S 579, 113 S.O. 2786 (1993), on the adm ssibility of
Arthur’s affidavit as expert testinony. Whet her or not the
affidavit were ruled adm ssible under Daubert, it would not have
sufficed to preclude summary judgnent.

All that the affidavit says about injury or damages is
that in Arthur’s “opinion,” MIlIly s property, Lot 24, declined in
value by “not l|ess than $650, 000.” The affidavit states no
specific facts on which to base this opinion; it does not even
state the present or fornmer value of the property. The only
specific harm nentioned in the affidavit is "the bl ocking of the
view of the @ulf occasioned by the building of the Cakley House."

“[T]he general principle” is *“acknowl edged in this

circuit[] that the owner of property is qualified by his ownership

! Section 63.151 of the Act provides that “[a] littora
owner aggrieved by a decision of the comm ssioners court or
governi ng body of the nunicipality under this chapter may appeal to
a district court in that county.” Assum ng for purposes of
decision that the Act creates a private right of action cognizable
in federal court, “aggrieved” neans at a mninumthat to recover
under the Act, a littoral owner nust be harnmed in sone way. W
reject the Gochmans’ suggestion that the legislative findings
stated in section 63.001 of the Act obviate the need for a
plaintiff to prove injury to hinself or herself.



alone to testify as to its value.” LaConbe v. A-T-O 1Inc., 679
F.2d 431, 433 (5'" Cr. 1982) (footnote omtted).? This principle
applies even in diversity cases. LaConbe, 679 F.2d at 433 n.3.3
Yet an owner’s testinony on the value of his property “cannot be
based on naked conjecture or solely speculative factors.” King v.

Ames, 179 F.3d 370, 376 (5" GCr. 1999).% Here Arthur Gochnman

2 See King v. Ames, 179 F.3d 370, 376 (5'" CGr. 1999);
United States v. 329.73 Acres of Land, 666 F.2d 281, 284 (5" Cir.
1981) (opinion testinmony of |andowner as to value of his land is
adm ssi ble without further qualification because of presunption of
speci al know edge that arises fromownership of the land); United
States v. Laughlin, 804 F.2d 1336, 1341 (5'" Cir. 1986) (owner's
testinony is within scope of expert opinion exception to hearsay
provided by Fed. R Evid. 702); LaConbe, 679 F.2d at 434 n. 4.

3 The rul e in Texas courts nonet hel ess seens to be the sane
as the federal rule. See Redman Hones, Inc. v. lvy, 920 S. w2ad
664, 669 (Tex. 1996) (“A property owner is qualified to testify to
the mar ket val ue of his property. This evidence is probative if it
is based on the owner's estimate of market value and not sone
intrinsic or other value such as replacenent cost.”) (citation
omtted); Porras v. Craig, 675 S.W2d 503, 504-05 (Tex. 1984) (“In
order for a property owner to qualify as a witness to the damages
to his property, his testinony nust showthat it refers to market,
rather than intrinsic or sone other value of the property. This
requi renent is usually nmet by asking the witness if heis famliar
wth the market value of his property.”) (reversing judgnent in
favor of plaintiff on ground that plaintiff had presented no
evi dence of actual danages; plaintiff’s testinony went only to
personal, not market, value, of |and).

4 See Boyd v. State FarmlIns. Cos., 158 F.3d 326, 331 (5'"
Cr. 1998) (“We have previously rejected the argunent that, in the
context of summary judgnent, Fed. R Evid. 705 does not require an
expert's affidavit to contain factual support for the opinion
expressed therein. For the purposes of sunmary judgnent under Fed.



(a) was not in fact the owner of Lot 24, but was only subl essee of
the property, thus Ilessening (if not elimnating) whatever
presunption of special know edge would arise from ownership;

(b) did not even attest to the narket val ue of the property (before

or after the actions conpl ai ned of by the Gochmans), but only as to
the amount of its alleged dimnution in value, asserting sinply

that the property had declined in value by “not |ess than”
$650, 000;° and (c) offered no factual support whatsoever for this
assertion.®

Arthur’s testinony does not neet the Gochmans’ burden to

produce evidence of injury. As the district court concluded, the

“statenents in his affidavit are conclusory and unspecific, and as

R Cv. P. 56(e), an expert affidavit nust include materials on
whi ch the expert based his opinion, as well as an indication of the
reasoni ng process underlying the opinion.”) (citations omtted).

> But cf. South Central Livestock Dealers, Inc. v. Security
State Bank of Hedley, Texas, 614 F.2d 1056, 1061 (5'" Cir. 1980)
(corporation’s financial officer’s testinony that corporation’s
assets exceeded liabilities by $100, 000 was adm ssi bl e; testinony
was “closely akin to the testinony of an owner of a business about
t hat busi ness's val ue”).

6 In King v. Anes, by contrast, this court held that the
plaintiff, King, the daughter of a blues artist, had offered
conpet ent and adequate evidence of the value of her father’s nane
and |ikeness by her testinony. King had testified not only that
she had informally conducted business on behalf of her father’s
heirs and his estate for over ten years, but that she was famliar
wi th the commerci al val ue of her father's nanme and | i keness because
of her prior involvenent in negotiations to narket them on
T-shirts




such are inadequate to raise a genuine issue of fact in this case”
as toinjury. The Gochmans presented no ot her evi dence of danmages.
The district court thus was right to enter sunmary judgnent for the
appel | ees.

For the sanme reasons that the Gochmans are not entitled
to damages under the Dune Protection Act, their request for
i njunctive and mandanus relief under the Act nust also fail. The
sane reasoning disposes of the Gochmans’ clains under Texas’
Deceptive Trade Practices Act and for fraud under Texas statutory
and common law. Injury or damages is an essential elenent of each
of these clains.

The Gochmans al so argue that the Cty of Port Aransas
deni ed them procedural due process in issuing the dune permt at
issue in this case. Their argunent hinges on characterizing the
Cty Council’s decision to grant the Qakley permt as a quasi-
judicial decision, since it is well settled, and the Gochmans do
not contest, that legislative zoning decisions are not required to
measure up to procedural due process standards. See Jackson Court
Condom niuns, Inc. v. Gty of New Ol eans, 874 F.2d 1070, 1074 (5th
Cr. 1989), citing South GM nnett Venture v. Pruitt, 491 F.2d 5,7

(5th CGr.) (en banc), cert. denied. 95 S.C. 66 (1974)." The

! Al t hough Jackson Court footnotes a caveat as to whether

the exenption fromprocedural due process is a “flat rule,” 1d. at
1074 n.3, this court’s en banc decision in Shelton v. Gty of



Gochmans’ state | aw argunents for quasi-judicial characterization
are unpersuasive in light of our uniformcaselaw to the contrary.
This court has never held or intimated that zoning decisions by a
city council, like this one, should be characterized as quasi-
judicial or quasi-legislative according to state |aw del egation
t heories concerning the source of the council’s power. And in any
event, the Gochmans’ failure to provide adm ssible evidence of
damages further supports the grant of summary judgnent on this
claim Because the Gochmans’ due process claimfails, their claim
of conspiracy to violate their due process rights also fails.?

By failing to raise other clains in their opening brief
to this court, the Gochmans have abandoned them

B. Starrett’s Cross-Appea

The earnest noney contract between Starrett and Arthur
Gochman provides that certain prevailing parties “in any |ega
proceedi ng brought under or with relation to this contract” are
entitled to recover costs and attorneys’ fees from non-prevailing
parties. Starrett argues that the Gochmans’ clains against him

fall within this provision because their suit against him*®“arises

Coll ege Station, 780 F.2d 475, 482 (5th G r. 1986), states that
zoning decisions, which are quasi-legislative, need only the
support of “a” rational basis to justify the decision. The
Gochmans nmake no argunent concerni ng such niceties.

8 Kerr v. Lyford, 171 F.3d 330, 339 (5'" Gr. 1999).



directly from their ownership” of the lots that they purchased
pursuant to the contract. W reject this argunent. What ever
“under or with relation to the contract” neans, it does not extend
to all suits arising out of subsequent ownership of property that
was the subject of the contract.?®

Starrett also argues that he is entitled under the Texas
Deceptive Trade Practices Act for expenses incurred in defending
the Gochmans’ clains under this statute. The Act provides, Tex.
Bus. & Com Code 8§ 17.50(c), that “[o]n a finding by the court that
an action under this section was groundless in fact or law or
brought in bad faith, or brought for the purpose of harassnent, the
court shall award to the defendant reasonable and necessary
attorneys' fees and court costs.” Starrett offers no persuasive
reason for holding that the district court shoul d have awarded f ees

under this provision.

9 The two cases that Starrett cites on this issue are

di stinguishable. 1In Wng Enters., Inc. v. Enbassy Wrld Travel
Inc., 837 S.W2d 217, 222-23 (Tex. App.-Houston [1t Dist.] 1992),
the “prevailing party” prevailed on a breach of contract action.
No action for breach of contract was brought by the Gochmans in
this case. In G R chard Goins Const. Co., Inc., v. S B
McLaughlin Assocs., Inc., 930 S.W2d 124 (Tex. App.-Tyler 1996),
the contractual fee-shifting provision at issue applied to *“any
| egal proceedi ng brought under or with relation to this contract or
transaction.” ld. at 130 (enphasis added). Mor eover, the
underlying dispute in that case was over the defendant’s
obligations to develop the residential comunity in which the
plaintiff, pursuant to the contract, purchased its lot, id. at 126,
130; presumably these obligations had sone relationship to that
contract. |If not, the decision does not say so.




We AFFIRM the judgnent of the district court.



