IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41242
Conf er ence Cal endar

ANCELO MACK,
Pl ai ntiff-Appellant,
ver sus

CENE MARTI N, ROBERT HERRERA, In his official capacity;
SANFORD TAYLOR, ROBERT M TCHELL

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00-CV-196

 April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Angel o Mack, Texas prisoner # 645368, appeals the district
court’s dismssal of his 42 U S.C. § 1983 action as frivolous and
for failure to state a claimpursuant to 28 U. S.C. 8§ 1915A(b).

For the first time on appeal, Mack argues that Gene Martin, the
disciplinary officer, violated his due process rights by refusing
to allow himto call witnesses at a disciplinary hearing and by

failing to provide a witten statenent of the evidence relied

upon and the reasons for the disciplinary decision. He also

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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argues for the first tine on appeal that Warden Herrera affirmnmed
this decision despite the due process violations. This court
w Il not consider a new theory of relief raised for the first

time on appeal. See Leverette v. Louisville Ladder Co., 183 F. 3d

339, 342 (5th Cir. 1999).

Mack does not argue that the district court erred in
determ ning that he had not established that the defendants
retaliated against himfor filing grievances or that his
negl i gence cl ai m agai nst Robert Mtchell was not cogni zabl e under
42 U.S.C. 8§ 1983. Because Mack has not shown that the district
court erred in dismssing his retaliation and negligence cl ai ns,

he has abandoned these issues on appeal. See Brinkmann v. Dallas

County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987);

see also Yohey v. Collins, 985 F.2d 222, 225 (5th Cr. 1993).

Mack’ s appeal is wthout arguable nerit and, therefore, is

DI SM SSED as fri vol ous. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); 5THQR R 42.2. The district court’s dism ssal
of this action and this court’s dismssal of this appeal count as

two “strikes” for purposes of 28 U S.C. § 1915(g). See Adepegba

v. Hammons, 103 F.3d 383, 387-88 (5th Cr. 1996). Mack received
one strike when the District Court for the Northern District of
Texas dism ssed a previous civil action as frivolous, and he
recei ved another strike when this court dism ssed his appeal of

t hat decision as frivol ous. See Mack v. WIllians, No. 4:99-Cv-

630-L (N.D. Tex. March 31, 2000); Mack v. WIllianms, No. 00-10467

(5th Gr. Cctober 18, 2000). Mack has now accunul at ed four

strikes. He may not proceed IFP in any civil action or appeal
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while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).

APPEAL DI SM SSED;, 28 U.S.C. § 1915(G BAR | MPOSED.



