IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41199
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ANTONI O VALDEZ- GUERRERQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(L-00- CR-511-1)
© June 4, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Antoni o Val dez-CGuerrero was sentenced
followng his conviction on his plea of guilty to possession with
intent to distribute cocaine in violation of 21 U.S.C. 88 841(a)(1)
and 841(b)(1)(B). He appeals the district court’s refusal to
depart downward from the Sentencing Guidelines for his alleged
aberrant behavior. W dismss for |lack of jurisdiction.

Val dez argues that we should remand for resentencing in |ight

of an anmendnent to the United States Sentencing GCuidelines

(U.S.S.G) that added § 5K2. 20 effective one nonth after Val dez was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



sentenced. Under both the version of the CGuidelines that was in
effect at the tinme Val dez was sentenced and t he version that becane
effective afterwards and included 8§ 5K2.20, Valdez’'s conduct was
not aberrant behavior. Regardi ng the pre-anmendnent version, we
have held that aberrant behavior is generally a spontaneous and
seem ngly thoughtless act, not one resulting from substanti al

pl anning. See United States v. Wllianms, 974 F. 2d 25, 26-27 (5th

Cr. 1992). Here, the district court found that Val dez had anple
time to consider his actions over the course of approximately three
and one-hal f days between the tine he was approached regarding the
crime and the tine he was arrested. The court also found that his
actions resulted fromsubstanti al planning. The sane findi ng woul d
apply to the anended version of the CGuidelines: Valdez' s actions
do not constitute aberrant behavior as defined by 8§ 5K2. 20.

The record denonstrates that, under either the pre-anendnent
or post-anmendnent versions of the Quidelines, Valdez’s actions were
commtted with significant planning and were not spontaneous or of
limted duration. Thus, a downward departure for aberrant behavi or
would not appear to be warranted. As the court did not
m sapprehend its authority under either version of the Guidelines,

we |ack jurisdiction to hear this appeal. See United States v.

Reyes- Nava, 169 F.3d 278, 280 (5th G r. 1999). As such, Valdez’s
appeal is

DI SM SSED.
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