IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41158
Summary Cal endar

W LLI AM ESPI NOZA PENA,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 98- CV- 147

ey 14, 2002
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *
WIliam Espi noza Pena (“Pena”) appeals the denial of his 28
US C 8§ 2254 petition as tinme-barred. He argues that the district
court erred in refusing to apply the equitable-tolling doctrine to

toll the limtations period during a time when he had been

judicially declared i nconpetent.

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The deci sion whether to apply the equitable-tolling doctrine

is reviewed for an abuse of discretion. Fi sher v. Johnson, 174

F.3d 710, 713 (5th Cr. 1999), cert. denied, 531 U S. 1164 (2001).

Pena bears the burden of proving that his nental condition

prevented him from pursuing his legal rights. See Phillips wv.
Donnelly, 216 F.3d 508, 511 (5th Cr. 2000); see also Fisher, 174
F.3d at 715.

We rescind as inprovidently granted the order granting the
Respondent’s notion to supplenent the record on appeal wth
evidence not presented to the district court of Pena s nental

condi ti on. See Leonard v. Dixie Well Service & Supply, Inc., 828

F.2d 291, 296 (5th Gr. 1987) (“Wen parties produce on appea
evi dence never presented in any formto the district court, this
court wll not admt the evidence.”) Thus, inreview ng this case,
we wi I | only consider the evidence presented to the district court.

The record evidence shows that M. Pena had nmental health
probl ens and was adj udged in a 1993 state court civil proceeding to
be i ncapabl e of handling his financial affairs.! However, there is
also evidence in the record which indicates that M. Pena's
condition did not prevent him from pursuing his habeas rights
during the relevant tine period, April 24, 1996 through April 24,

1997. Consequently, the district court did not abuse its

' I'n 1998, the sane court declared Pena to be conpetent to
handle his financial affairs and revoked the trust that had been
establi shed on his behal f.



discretionindetermning that equitable tolling was unwarranted i n
this instance. The denial of Pena’ s habeas petition is therefore
AFFI RMED. To the extent that Pena argues that the 292 days that
his 1998 petition was pending before the district court after he
was decl ared conpetent shoul d al so be equitably toll ed, COA was not
granted on this issue. W therefore do not consider it. See 28
U.S.C. § 2253(c)(1)(A).

AFFI RVED; order granting notion to supplenent record

RESCI NDED.



