IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40753
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FRUCTOSO CUELLAR- RAM REZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. L-00-CR-197-1
~ April 12, 2001

Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Fructoso Cuel lar-Ramrez (Cuellar) appeals his guilty plea
conviction and sentence for being an alienillegally in the
United States following a prior deportation. See 8 U S. C
8§ 1326. Cuellar argues that (1) the indictnment was defective
because it did not allege a general intent nens rea; (2) in light
of Apprendi v. New Jersey, 120 S. C. 2438 (2000), his prior
fel ony conviction was an el enent of the offense under 8 U S. C
8§ 1326(b) and shoul d have been alleged in the indictnent; and

(3) his prior conviction for possession of cocaine does not
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except under the limted circunstances set forth in 5TH QR
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constitute a “drug trafficking” crine; therefore, it is not an
aggravated felony for purposes of sentencing.

All of Cuellar’s clains are foreclosed by controlling Fifth
Circuit precedent. See United States v. Guzman- Ccanpo, 236 F.3d
233, 237-39 (5th G r. 2000) (uphol ding sufficiency of indictnment
for illegal reentry that contained substantially identical
| anguage as Cuellar’s indictnent); United States v. Dabeit, 231
F.3d 979, 984 (5th G r. 2000) (explaining that despite Apprend
prior aggravated felony is still a sentencing factor and not an
el emrent of the offense of illegal reentry), cert denied, 121 S
Ct. 1214 (2001); United States v. Hinojoso-Lopez, 130 F.3d 691,
692-93 (5th Cr. 1997)(holding that state felony possession of
control |l ed substance fits statutory definition of “drug
trafficking” crinme and qualifies as aggravated fel ony).

Accordingly, Cuellar’s conviction and sentence are AFFI RVED.



