IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40649
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ASCENCI ON GARZA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-96-CR-314-6
© July 13, 2001
Before JOLLY, BARKSDALE and DENNI'S, Circuit Judges.
PER CURI AM *

Ascenci on Garza appeal s his conviction and sentence after
pl eading guilty to conspiracy to possess with intent to
distribute nore than 1,000 kilograns of marijuana. First, he
argues that the district court erred in the anmount of drugs it
attributed to himat sentencing because the information upon
which it relied did not possess sufficient indicia of
reliability. Next, he argues that the district court erred in

failing to nake required conspiratorial and foreseeability

findings in connection with his relevant conduct. Finally, he

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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argues that the instant prosecution for conspiracy violated
doubl e j eopardy because it followed a conviction for possession
wWth intent to distribute marijuana “arising under the sane
al | eged conspiracy.”

Garza's argunents are unavailing. The district court did
not err in considering the statenents of two of Garza’'s
coconspirators, which are part of the record on appeal, in

arriving at its drug-quantity finding. See United States V.

Gaytan, 74 F.3d 545, 558 (5th Gr. 1996). |In any event, the
unrebutted information in Garza's presentence report, which the
district court explicitly adopted, was sufficient to support the

court’s drug-quantity finding. See United States v. Vela, 927

F.2d 197, 201 (5th Gr. 1991); United States v. Mr, 919 F. 2d

940, 943 (5th CGr. 1990). In light of that information, the
court’s drug-quantity finding was not clearly erroneous. See

United States v. Davis, 76 F.3d 82, 84 (5th Gr. 1996).

Moreover, the district court nmade any required conspiratorial and
foreseeability findings inplicitly when it adopted the

presentence report. See United States v. Duncan, 191 F.3d 569,

575-76 (5th Cir. 1999), cert. denied, 529 U S. 1122 (2000);
United States v. Garcia, 86 F.3d 394, 400-01 (5th Gr. 1996).

Finally, Garza's doubl e-jeopardy claimfails because
a substantive crine and a conspiracy to commt that crine are

separate of fenses for doubl e-jeopardy purposes. United States v.

Brown, 29 F.3d 953, 957 (5th Gr. 1994).
AFFI RVED.



