IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40435

| RVA GUERRA,
Pl ai ntiff-Appellant,

V.
UNI TED PARCEL SERVI CE, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas, Corpus Christi
C- 98- Cv- 528

February 13, 2001

Before JOLLY, MAG LL" and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:™

Irma Guerra worked for the United Parcel Service for twelve
years as a package car driver in UPS Corpus Christi facility.
An essential elenment of her job is that she be able to lift
seventy pounds. In fact, all of the positions at the Corpus
Christi location require that an enployee |ift seventy pounds.
UPS enpl oyees are allowed to seek assistance fromeither the
custoner or an enployee in the central office to |ift packages

exceedi ng seventy pounds.

“Circuit Judge of the Eighth Crcuit, sitting by
desi gnation

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



In May 1996, Cuerra suffered a back injury which left her
permanently restricted by her doctor to lifting no nore than
fifty pounds. From May 1996 until August 1996, UPS al | owed
Guerra to do tenporary “light-duty” work. UPS, however, would
not permt Guerra to return to her position as a package car
driver. Cuerra is seeking relief under the Anmericans with
Disability Act of 1990 and Title VIl of the Cvil R ghts Act of
1964. Cuerra clains that she was not allowed to return to her
position because of her disability and that simlarly situated
mal e enpl oyees were treated nore favorably than she. The
district court granted sunmary judgnent in favor of UPS on al
i ssues. Querra now appeal s.

We review a district court's grant of summary judgnent de
novo, applying the sanme standard of review as would the district
court. See Ellison v. Connor, 153 F.3d 247, 251 (5th G r.1998).
Summary judgnent is only proper when there is not a genuine issue
as to any material fact and the novant is entitled to judgnent as
a matter of law See id. The evidence is viewed in a |ight nobst
favorable to the non-novant. See Cardinal Towi ng & Auto Repair,
Inc. v. Cty of Bedford, 180 F.3d 686, 690 (5th Cr. 1999).

ADA

To prevail on a discrimnation claimunder the ADA, Querra
must prove that 1) she has a disability; 2) she is a qualified
i ndi vidual for the position; and 3) there was an adverse
enpl oynent decision. Turco v. Hoechst Cel anese Corp., 101 F. 3d
1090, 1092 (5th Gr. 1996). The ADA defines a disability as “(A)



a physical or nental inpairnment that substantially limts one or
nmore of the major life activities of such individual; (B) a
record of such an inpairnment; or (C) being regarded as having
such an inpairnment.” 42 U S.C. § 12102(2).

Despite her acknow edgnent that this court reviews this case
de novo, CGuerra first argues that she has a disability under the
ADA in her reply brief. She asserts that because the district
court assuned in its decision that she was disabled, this court
must al so assune as such. In the statenent of facts, however,
Guerra contends that her doctor determ ned that she was
permanently restricted to lifting less than fifty pounds.
Assum ng arguendo that this is enough to sustain her burden that
she in fact suffers froma disability, she has not presented
i ssues of material fact that support the remaining requirenents
of her prima facie case under the ADA

Guerra contends that she is a “qualified individual” as
requi red by the ADA, because the requirenent to lift seventy
pounds is an arbitrary standard and not truly an essenti al
el ement of her job. A “qualified individual” under the ADA
neans:

an individual with a disability who, with or w thout

reasonabl e accommodati on, can performthe essenti al

functions of the enploynent position that such

i ndi vi dual hol ds or desires. For the purposes of this

subchapter, consideration shall be given to the

enpl oyer’ s judgnent as to what functions of a job are

essenti al

42 U.S.C. § 12111(8). Querra's job description requires that she

be able to lift seventy pounds. Querra acknow edges that there



are packages she delivers which weigh seventy pounds. Moreover,
the requirenent is contained in all job descriptions at the
Corpus Christi facility. |In fact, in the Joint Pretrial Oder,
signed by the attorneys for both Guerra and UPS, the parties set
forth as an adm ssion of fact that there is no genuine dispute
that “the ability to lift seventy (70) pounds is an essential job
function for a UPS delivery driver including a package car
driver.” @Gven the relatively small size of the Corpus Christi
facility, UPS has consistently required that enployees be able to
lift seventy pounds and has not waived this lifting requirenment
for other permanent enployees. Mreover, “[Congress] provided

t hat whenever an enpl oyer gives witten descriptions of the
essential function of a job, those descriptions are entitled to
substantial deference.” R el v. Electronic Data Sys. Corp., 99
F.3d 678, 682 (5th Gir. 1996); 42 U.S.C. § 12111(8).

Nonet hel ess, Querra contends that wth reasonabl e
accommodati on she could performthis function of her job. “[T]he
term‘discrimnate’ in the context of the ADA ‘includes not
maki ng reasonabl e acconmodati ons to the known physical or nental
limtations for an otherwise qualified individual with a

disability . Gammage v. West Jasper School Board of
Education, 179 F.3d 952, 954 (5th Gr. 1999). For exanple, she
suggests that UPS could provide her with dollies and lifts or
that it could allow her to ask for help fromthe custoner or

ot her enpl oyees when the package wei ghs nore than fifty pounds.

Alternatively she argues that UPS could put her on a route with



traditionally |ighter packages or conbine clerical or car washing
positions to create a full tinme position for her. Moreover,
CGuerra assets that UPS did not engage in an interactive process
to find a way to accommodate her disability.

“The ADA does not require an enployer to relieve an enpl oyee
of an essential function of his or her job, nodify those duties,
reassi gn existing enployees to performthose jobs, or hire new
enpl oyees to do so.” Burch v. Cty of Nacogdoches, 174 F.3d 615,
621 (5th Cr. 1999); Robertson v. Neuronedical Cr., 161 F.3d
292, 295 (5th Cr. 1998). Even if UPS were to provide Querra
with alift and dollies, it is unclear how Guerra would then be
able to put the package on the dolly, bring the dolly up stairs
or lift the package off the dolly. Moreover, UPS has no duty to
have soneone el se do Guerra’'s job to accommpdate her disability.
The essential function of her job is to lift up to seventy
pounds, requiring sonmeone else to |ift packages wei ghing nore
than 50 pounds is not acconmmodating her disability to allow her
to do the essential function of her job, but nerely hiring
sonmeone else to do it.

We have held that an enployer is not required to create
light duty jobs to accommpdate di sabl ed enpl oyees. Forenman v.
The Babcock and Wl cox Co., 117 F.3d 800, 809 (5th Gr. 1997);
Turco v. Hoechst Cel anese Chem cal Goup, Inc., 101 F. 3d 1090,
1094 (5th Gr. 1996). “For the accommobdati on of a reassignnent
to be reasonable, it is clear that a position nust first exist

and be vacant. Under the ADA, an enployer is not required to



give what it does not have.” Foreman, 117 F.3d at 810. In fact,

[the enpl oyer] would not be obligated to acconmopdate

[the enpl oyee] by reassigning himto a new position.

“We do not read the ADA as requiring affirmative action

in favor of individuals with disabilities, in the sense

of requiring disabled persons be given priority in

hiring or reassignnent over those who are not disabl ed.

It prohibits enploynent discrimnation against

qualified individual wth disabilities, no nore and no

| ess.”
| d. Thus, UPS has no duty under the ADA to create a position
for Guerra or to hire soneone else to do her job

CGuerra al so argues that UPS refused to engage in the
interactive process which is why UPS failed to find a way to
accommodate her. “Wen an enployer’s unwillingness to engage in
a good faith interactive process leads to a failure to reasonably
accommodat e an enpl oyee, the enployer violates the ADA.”

Loul seged v. Akzo Nobel Inc., 178 F.3d 731, 736 (5th Gr. 1999).
The enpl oyer, however, need only engage in an inform
interactive process. |d. at 736. The record reflects that UPS
did indeed engage in this process —it did so through letters,
phone calls and the scheduling of a nedical examnation to
determne if any reassignnent woul d be possi bl e.

In the instant case, all permanent positions in the Corpus
Christi facility require as an essential elenent of the position
that the enployee be able to |ift seventy pounds. There are no
permanent clerical or car washing positions available in the
Corpus Christi facility. Accordingly, Guerra is not a qualified

enpl oyee as a matter of |aw under the ADA and has therefore

failed to show a prinma facie case of disability discrimnation



under the ADA.
TI TLE VI |

Under Title VII, it is unlawful “for an enployer . . . to
fail or refuse to hire or to discharge any individual, or
otherwi se to discrimnate against any individual with respect to
hi s conpensation, ternms, conditions, or privileges of enploynent,
because of such individual’s race, color, religion, sex or
national origin.” 42 U S.C. 8§ 2000e-2(a)(1l). To establish a
prima facie case for a gender discrimnation claimGQuerra nust
show 1) she was in a protected class; 2) she was qualified for
her position; 3) she suffered an adverse enpl oynent action; and
4) mal e enpl oyees were treated nore favorably in simlar
circunstances. Rutherford v. Harris County, Texas, 197 F.3d 173
(5th Gr 1999). To show simlar circunstances, the enpl oyees’
situations nust be “nearly identical.” Mayberry v. Vought
Aircraft, 55 F.3d 1086, 1090 (5th Cr. 1995).

CGuerra clains that nmal e enpl oyees were treated nore
favorably than she. As support, however, Guerra uses exanpl es of
individuals in different circunstances than she. For exanpl e,
one man was di sabl ed because of his sight and could no | onger be
a driver. He was, however, still able to lift seventy pounds and
therefore, UPS kept himas a full tinme enployee in a different
position. GQuerra also points to an enpl oyee who was restricted
to lifting no nore than 50 pounds, but nonethel ess, UPS created a
full time car washing position for him This enpl oyee, however,

worked in the | arger Houston facility where light duty positions



were available. 1In the smaller Corpus Christi facility, no

per manent positions exist or are avail able that do not require an
enpl oyee to lift seventy pounds. The third nmal e enpl oyee to
whom Guerra conpares herself did not have a permanent injury and
returned to his position only after his lifting restriction was
wai ved by his doctor. Guerra has not shown that a fact issue
exists with respect to treatnent of simlarly situated enpl oyees
and has not supported her prima facie case.

Assum ng however, that Querra has established a prina facie
case, UPS has articulated a legitimte, nondiscrimnatory reason
for termnating Guerra’ s enpl oynent. See McDonnel | - Dougl as v.
Green, 411 U S 792, 802-04 (1973). UPS burden in this regard
“i's one of production, not persuasion; it ‘can involve no

credibility assessnent. Reeves v. Sanderson Pl unbing Products,
Inc., 120 S. . 2097, 2106 (2000)(citations omtted). If UPS
satisfies this burden, the burden shifts back to Guerra, who nust
prove that “the legitimate reasons offered by the defendant were
not its true reasons, but were a pretext for discrimnation.”

| d.

In regard to pretext, the Court held that “[t]he ultinmate
question is whether ‘the enployer intentionally discrimnated,
and proof that the enployer’s proffered reason is unpersuasive or
even obviously contrived, does not necessarily establish that the
plaintiff’s proffered reason . . . is correct.’” Reeves, 120 S

. at 2107. “In other words, ‘it is not enough . . . to

di sbelieve the enpl oyer, the fact finder nust believe the



plaintiff’s explanation of intentional discrimnation.”” |Id. at
2108. “A plaintiff’s prima facie case, conbined with sufficient
evidence to find that the enployer’s asserted justification is

false, may permt the trier of fact to conclude that the enployer

unlawful ly discrimnated.” [|d. at 2109. “This is not to say
that such a showing by the plaintiff wll always be adequate to
sustain a jury's finding of liability. Certainly there will be

i nstances where, although the plaintiff has established a prinma
facie case and set forth sufficient evidence to reject the

def endant’ s expl anation, no rational factfinder could concl ude
that the action was discrimnatory.” |Id.

UPS contends that Guerra was term nated because she was not
able to performessential functions of her job. QGuerra offers no
evidence that this reason is pretextual or that the real reason
was discrimnatory. There is no evidence that the seventy-pound
restriction was waived for any pernmanent nal e enpl oyee at a
facility the size of Corpus Christi. There is no evidence that
UPS di scri m nat ed agai nst her because she was a female. Thus,
GQuerra has not shown that an issue of material fact exists with
regard to gender discrimnation

Accordingly, we AFFIRM the district court’s granting of

summary judgnent in favor of UPS.



