IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40404
Summary Cal endar

FREDDY HURLEY,
Pl ai ntiff-Appellant,

ver sus

ALLEN POLUNSKY, Texas Departnent of Crim nal Justice;

WAYNE SCOTT, Director; Texas Departnent of Crimnal Justice -
Institutional D vision; SALVADOR “SAMW” BUENTELLO, Texas
Departnent of Crimnal Justice - Institutional Division;

GARY L. JOHNSQN, DI RECTOR, Texas Departnent of Crim nal
Justice - Institutional Division; TEXAS DEPARTMENT COF

CRI M NAL JUSTI CE, STAFF POSI TI ONS & EMPLOYMENTS, Nanes

Unavai | abl e,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:99-CV-604

 September 28, 2000
Before DAVIS, JONES and DEMOSS, Circuit Judges.
PER CURI AM *
Texas state prisoner Freddy Hurley, #453088, appeals the
district court’s dismssal of his 42 U S.C. 8§ 1983 conpl ai nt,
with prejudice, under 28 U.S.C. 8§ 1915(A) as frivolous and for

failure to state a clai mupon which relief may be granted.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Hurl ey’ s pending “notion for energency order and prelimnary
i njunction” is DEN ED.

Hurl ey asserts that 1) he was entitled to a default judgnent
because the defendants and their counsel failed to attend the

evidentiary hearing held pursuant to Spears v. Mc Cotter, 766

F.2d 179 (5'" Cir. 1985); 2) the mmagistrate judge nade i nproper
credibility assessnents at the Spears hearing; 3) the district

court failed to conduct the required de novo review of the

magi strate judge’'s first report and reconmendation; 4) the
district court erred in dismssing his clains against supervisory
def endants Al |l en Pol unsky, Wayne Scott, and Gary Johnson; 5) he
shoul d have been granted an opportunity to ascertain the
identities of other unnanmed defendants through discovery; and

6) prison officials allowed himto be assaulted by anot her

i nmat e.

We have reviewed the record and Hurley’'s brief and concl ude
that the district court properly dismssed his conplaint as
frivolous and for failing to state a clai mupon which relief may
be granted. The defendants did not fail to conply with the
magi strate judge’'s “order setting evidentiary hearing.” See

Eason v. Holt, 73 F.3d 600, 602 (5th Gr. 1996). The nmgistrate

judge did not use Hurley’'s prison records to contradict his

Spears testinony. See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th

Cir. 1991). The district court explicitly stated that it had
conducted “a careful de novo review' of each of the nagistrate

judge’s reports and Hurley’'s objections thereto. See Koetting v.

Thonpson, 995 F.2d 37, 40 (5th Gr. 1993). Hurley’'s clains
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agai nst supervi sory defendants Pol unsky, Scott, and Johnson were

properly dismssed. Aton v. Texas A & MUniversity, 168 F. 3d

196, 200 (5th G r. 1998). Furthernore, Hurley has not shown that
he shoul d have been granted an opportunity to ascertain the

identities of other unnanmed defendants. See Jones v. G eninger,

188 F. 3d at 327. Finally, Hurley’s contention that prison
officials allowed himto be assaulted by another inmate was not

presented to the district court and is not considered. See

Theriot v. Parish of Jefferson, 185 F.3d 477, 491 n.26 (5th Gr.
1999), cert. denied, 120 S. C. 2004 (2000).

Hurl ey’ s appeal is without nerit and therefore frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42.2. The district court’s dism ssal of the present case and our
di sm ssal of this appeal count as two strikes against Hurley for

purposes of 28 U.S.C. § 1915(g). See Adepegba v. Hammons, 103

F.3d 383, 385-88 (5th Gr. 1996). W caution Hurley that once he

accunul ates three strikes, he may not proceed in fornma pauperis

in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. § 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED; MOTI ON DENI ED.



