IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40394
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CEORGE LU S GUTI ERREZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(M 99- CR- 546- 1)
 February 28, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant George Luis Gutierrez appeal s his sentence
for conspiracy to possess withintent to distribute 1,540 kil ograns
of marijuana in violation of 21 U S C 88 846, 841(a)(1), and
841(b)(1)(A). Cutierrez argues first that the district court erred
when it increased his base offense level by four pursuant to
US S G § 3Bl1.1(a) for being the | eader or organi zer of a crim nal
activity that involved five or nore participants or was ot herw se

extensive. Specifically, Qutierrez conplains that the Presentence

| nvestigation Report (PSR) inproperly contains the concl usions of

Pursuant to 5th Gr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



the DEA agents. The PSR contained nore than the bald assertions
and concl usions of the DEA agents and was sufficient to support a

finding that Gutierrez was a |eader or organizer. See ULnited

States v. Elwood, 999 F.2d 814, 817 (5th Gr. 1993). As Cutierrez

presented no rebuttal evidence at sentencing, the district court
was entitled to rely on the PSR in mnmaking its factua

det er m nati ons. See United States v. Alford, 142 F.3d 825, 832

(5th Gr. 1998).

Qutierrez next contends that the district court erred when it
enhanced his sentence pursuant to U S.S.G § 3Bl1.4 for the use of
mnors to commt a crime. W reviewthe district court's factual

findings for clear error. See United States v. Thonmas, 120 F. 3d

564, 574 (5th Cr. 1997). Cutierrez admtted at sentencing that
his wife and children were present with hi mwhil e he supervised the
transportation of marijuana. The district court could infer that
GQutierrez had orchestrated the presence of his children in an
attenpt to give the appearance of a famly traveling together and

t hereby avoi d detection by |aw enforcenent. Such an inclusion of

children is a "use" of mnors for purposes of § 3Bl. 4.

CQutierrez asserts next that application of § 3B1.4 violates
t he Ex Post Facto Cl ause because there is no evidence that he used
his children after Novenber 1, 1995, the effective date of this
gui del i ne. As CQutierrez did not raise this objection in the

district court, our reviewis limted to plain error. See United

States v. Navejar, 963 F.2d 732, 734 (5th Cir. 1992). Cutierrez

pl eaded quilty to a conspiracy that Ilasted until after the



effective date of the subject guideline provision. Therefore

application of the guideline did not violate the Ex Post Facto
Clause. See United States v. Buckhalter, 986 F.2d 875, 880 (5th
CGr. 1993).

Finally, relying on Apprendi v. New Jersey, 530 U S. 466, 120

S. C. 2348, 2362-63 (2000), Cutierrez argues that the district
court erred when it enhanced his sentence as a career offender
based on prior crimnal history that was not alleged in the
indictment and submtted to the jury. Apprendi expressly states,
however, that "[o]ther than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond a
reasonabl e doubt." Id. at 2362-63. Thus, Apprendi does not
require that GQGutierrez's prior convictions be alleged in the
indictnment. Moreover, Qutierrez's sentence of 292 nont hs does not
exceed the statutory mnmaxi mum based on his crimnal history, so
Apprendi  would not be applicable even absent its recidivism
exception. See United States v. Doggett, 230 F.3d 160, 165 (5th

Cr. 2000), petition for cert. filed, = US LW __ (US Jan. 4,

2001) (No. 00-7819): 21 U.S.C. § 841(b) (1) (A).
AFFI RVED.

S:\ GPI NI ONS\ UNPUB\ 00\ 00- 40394. 0
4/29/04 11:20 am



