IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40003
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JEFFREY BROVWW,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:99-CR-36-2

Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Jeffrey Brown appeals his sentence after pleading guilty to
di stributing and possessing with intent to distribute
met hanphet am ne. Brown argues that the district court erred in
assessing a three-level enhancenent under U S.S.G § 3Bl. 1(b)
because his crimnal activity did not involve five or nore
participants at any given tine. Brown nmaintains that, although
his indictnent included a drug-conspiracy charge, the substantive

drug offense to which he ultimately pleaded guilty did not

i nvol ve five or nore participants. Brown also maintains that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Governnent failed to prove by a preponderance of the evidence
t hat the enhancenment was warranted.

Fifth Crcuit precedent and the comentary to the sentencing
gui del i nes both nake clear that a sentencing court, rather than
being limted to the four corners of the offense of conviction,
may consi der rel evant conduct in determning a defendant’s role

in the offense. See United States v. Patino-Cardenas, 85 F.3d

1133, 1137 (5th Gr. 1996); United States v. Mr, 919 F. 2d 940,

945-46 (5th Gr. 1990); U S.S.G Ch. 3, Pt. B, intro. coment.
Because Brown’s of fense conduct and rel evant conduct invol ved at
| east five participants, the district court did not err in

assessing a three-1evel enhancenent under 8§ 3Bl.1(b). See United

States v. Qcana, 204 F.3d 585, 591-92 (5th Cr.), cert. denied,

121 S. C. 192 (2000); United States v. Eastland, 989 F.2d 760,

768-69 (5th Cr. 1993). To the extent Brown chal | enges the
sufficiency of the evidence supporting the enhancenent, his

argunent is unavailing. See United States v. Fitzgerald, 89 F.3d

218, 223 (5th Gr. 1996)(stating that a presentence report
generally bears sufficient indicia of reliability to be

consi dered as evidence by the sentencing judge when nmaki ng
factual determnations); Mr, 919 F.2d at 943 (stating that when
a defendant fails to present any rebuttal evidence to refute
facts in the presentence report, the district court is free to
adopt those facts without further inquiry).

AFFI RVED.



