IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31478
Summary Cal endar

HELENA ORPHEY,
Pl ai ntiff-Appellant,
ver sus

LARRY G MASSANARI, ACTI NG COW SSI ONER OF
SOCI AL SECURI TY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Louisiana
(99- CV- 1612)
© July 17, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Hel ena O phey has appealed the district
court's judgnent affirmng the Conm ssioner's denial of her
application for disability insurance benefits. W may not review
the Comm ssioner's refusal to reopen prior disability insurance
appl i cations; nei t her my we review the Conmm ssioner's
determ nation that the question whether O phey suffered from a

di sabling condition prior to Decenber 18, 1992, was res judicata.

See Robertson v. Bowen, 803 F.2d 808, 810 (5th Cr. 1986). O phey

contends that her claimfor disability insurance benefits for al

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



tinmes before Decenber 18, 1992 is not res judicata because her
mental inpairnment nust be reevaluated under the transitional
provisions in Section 5 of the Social Security Disability Benefits
Ref orm Act of 1984, Pub. L. 98-460, 98 Stat. 1794, 1801-02 (1984)
(the "DBRA"). This argunent is wthout nerit. Regul ati ons
i npl enmenting Section 5 of the DBRA, becane effective on August 28,
1995, prior to the filing of Ophey's first application for

disability insurance benefits; and the transitional provisions,

cited by Orphey, are not applicable. See Passopulos v. Sullivan,
976 F.2d 642, 646 (11th Gr. 1992).

Orphey contends that the Conm ssioner conmtted errors of |aw
in determning that she was not disabled and that the
Comm ssioner's determnation was not supported by substantial

evi dence. See Villa v. Sullivan, 895 F.2d 1019, 1021 (5th Cr.

1990). The Adm nistrative Law Judge ("ALJ") determ ned at step 4
of the sequential process that O phey was capabl e of perform ng her
past relevant work as a teacher's aide, and, accordingly, was not

di sabl ed. See Newton v. Apfel, 209 F.3d 448, 453 (5th Cr. 2000).

Orphey argues that the Secretary inplicitly found her unabl e
to performher past relevant work in 1988 in its decision denying
her first application for disability insurance benefits. Thi s
argunent i s specious. The purported finding relates to a different
period of tinme and the argunent is based on findings that were
vacated by the Appeals Council's subsequent renmand order. On
remand, the ALJ determ ned that O phey was capable of performng

her past rel evant worKk.



Orphey also argues that the ALJ erred in relying on the
Dictionary of GQOccupational Titles in determning that she was
capabl e of perform ng her past relevant work as it is perfornmed in
t he nati onal econony. She contends that her past relevant work, as
she actually perforned it, involved heavy lifting. This argunent
too is without nerit. To determ ne whether O phey could perform
her past rel evant work, the ALJ was required to assess the physi cal

demands of that work. See Villa, 895 F.2d at 1022. "Thi s

determ nation nmay rest on descriptions of past work as actually
performed or as generally perforned in the national econony. ALJs
may take notice of job data in the Dictionary of Occupationa

Titles . . . ." Id. (internal citation omtted); see Leggett v.

Chater, 67 F.3d 558, 564-65 (5th Cr. 1995).

Orphey asserts that the occupation of teacher's aide is sem -
skilled. She argues that the ALJ determ ned in 1988 that O phey
had no transferable skills. As she is unskilled, contends O phey,
there is no evidence supporting the ALJ's finding that she
possessed the skills necessary to performthe occupation as it is
performed in the national econony. This contention as well is
W thout nerit. The 1988 decision was vacated by the Appeals
Council and O phey's insistence that she did not have the skills
necessary to be a teacher's aide is belied by the fact that she
wor ked as a teacher's aide for 18 years.

Orphey contends that there is no evidence that she could
performthe full range of |ight work, given her stooping, sitting,

wal ki ng, and standing restrictions. Yet again, her argunent is



Wi thout nerit. Dr. Charles Ahl mconcluded that Orphey was limted
to "frequent" clinbing, balancing, stooping, kneeling, crouching,
and crawling only. The Comm ssioner's determ nation that O phey
was capable of performing a full range of |ight work was supported
by substantial evidence.

Orphey advances that the ALJ failed to gi ve adequate wei ght to
the reports of Drs. John Sabatier, Charles Robertson, and Charl es
Cox in determning that the onset date of her nental illness post-
dated the expiration of her insured status on Decenber 31, 1992.
"A claimant is eligible for benefits only if the onset of the
qual i fyi ng nedi cal inpairnment [or conbination of inpairnments] began
on or before the date the claimant was |ast insured." Loza V.
Apfel, 219 F.3d 378, 393 (5th Cr. 2000). "The claimant's stated
onset date of disability is to be used as the established date when
it is consistent with available nedical evidence and may be
rejected only if reasons are articul ated and the reasons given are

supported by substantial evidence." 1d.; see lvy v. Sullivan, 898

F.2d 1045, 1048 (5th Cr. 1990). "The starting point of
determ ning the onset date is the claimant's all egati on as to when
the disability began, and the date the disability caused the
claimant to stop work is very significant. Nevert hel ess, the
medi cal evidence is the primary elenent in the determ nation of the

onset of disability.” Spellman v. Shalala, 1 F.3d 357, 361 (5th

Cir. 1993) (internal citations omtted).
Ret rospecti ve nedi cal diagnoses constitute rel evant evi dence

of pre-expiration disability. See Jones v. Chater, 65 F.3d 102,




104 (8th Cr. 1995). "Were the onset date is critical, however,
retrospective nedical opinions alone wll wusually not suffice
unless the clainmed disability date is corroborated, as by
subj ective evidence fromlay observers like famly nenbers.” I1d.;

see Likes v. Callahan, 112 F.3d 189, 190-91 (5th Cr. 1997)

(adopting Jones); see also Loza, 219 F.3d at 396.

Al t hough Orphey's stated onset date is not inconsistent with
t he medical evidence, see Loza, 219 F.3d at 393, the ALJ did
expressly consider the retrospective nedical evidence. The ALJ
noted that Drs. Robertson and Cox had not expressed opi ni ons about
the onset date of O phey's nental illness, that no corroborating
lay testinmony had been presented, and that the nedical evidence
prior to the expiration of Orphey's insured status did not nention
that O phey suffered from depression or any other nental ill ness.
The ALJ noted specifically that the physicians who were managi ng
Orphey's arthritic pain did not nention that she was depressed.

Orphey nevertheless urges that the ALJ erred by failing to
consult a nedi cal advisor. Unlike the situation in Spellnman, 1
F.3d at 362, the contenporaneous nedical evidence in this case is
not anbi guous, and there was no nedical evidence prior to the
expiration of O phey's insured status indicating that O phey was
suffering froma nental illness.

Orphey also urges that the ALJ erred by failing to apply the
severity standard of Stone v. Heckler, 752 F.2d 1099, 1101 (5th

Cir. 1985), in evaluating her nental inpairnents. As the nedical

records do not indicate that the onset date of O phey's nental



i npai rments pre-date the expiration of her insured status, Stone is
i nappl i cabl e. For the sane reason, the ALJ was not required to
eval uate Orphey's nental inpairnments under 20 C. F. R 8§ 404. 1520a.

For the foregoi ng reasons, the judgnent of the district court
is, in all respects,

AFFI RVED.



