IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30259
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

MARK E. AMOS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 98-CR-146-1-R

Decenber 19, 2000
Before DAVIS, JONES, & DeMOSS, Cl RCU T JUDGES.

PER CURI AM *

Mar k E. Anpbs has appeal ed the sentence he received on his
guilty plea of conspiracy to possess cocaine with intent to
distribute it, and possession of marijuana wth intent to
distribute it. Anmpos received two concurrent 238-nonth prison
sentence, five years of supervised rel ease for the cocai ne of fense,
and a three-year concurrent supervised-release term for the
mari juana offense; he also was fined $10, 000. W MODI FY Anps’ s
five-year supervised-release termby reducing it to three
years. In all other respects, the district court’s judgnent

i s AFFI RMVED.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Anps contends that the district court reversibly erred by
inposing a five-year supervised-release term on Count 2, the
cocai ne conspiracy, because it exceeds the statutory maxi mum for
the of fense. The CGovernnent agrees that this court should reduce
the termto three years. No objection was raised in the district
court to this portion of Anps’s sentence. However, this court
corrects overlong terns of supervised release under plain-error

revi ew. United States v. Meshack, 225 F.3d 556, 578 (5th Cr.

2000) .

As in Meshack, Anps’s indictnent does not allege any
quantity of cocaine as having been the subject of the Count 2
conspiracy. Accordingly, the Meshack court held that it was
necessary to reduce the defendants’ supervised-release “terns to
the maxi numal | owabl e by statute for crack cocai ne possessi on whi ch
does not require sone showing of drug anount, which for both
defendants is three years.” 225 F.3d at 578.

The Meshack court relied on “18 U S.C. § 3583(b)(2)
(providing, in the default supervised rel ease statute, for a term

of supervised release of ‘not nore than three years’ for Cass C

felonies); 21 US C 8§ 841(b)(1)(C (providing for ‘a term of

supervised release of at least 3 years’);” and United States v.
Kelly, 974 F.2d 22, 24-25 (5th Gr. 1992). Meshack, 225 F.3d at
578.

Anps’ s cocai ne offense, with no allegation of quantity in
the indictnent, is a Cass C felony, because it is punishable by a
prison termof no nore than 20 years. See 21 U . S.C. 88 841(b)(1)(0O
and 846; 18 U.S.C. 88 3583(b)(2) and 3559(a)(3). On simlar facts,
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this court recently nodified a defendant’ s supervi sed-rel ease term

“to the statutorily nmandated three-year term” United States v.

Dogget t F.3d __, ___ n.2 (5th Gr. Oct. 6, 2000, No. 99-

50380), 2000 W. 1481160 at *4. Therefore, this court now reduces
Anps’ s supervi sed-release termon Count 2 to three years.

Anps contends that the district court reversibly erredin
calculating the quantity of cocaine attributable to him for the
pur pose of determ ning his base offense | evel under the sentencing
guidelines. He asserts that “[t]he only anmpunt of cocai ne which
the conspirators thenselves intended to purchase and the only
anount that they were reasonably able to purchase was the single
kilogramthey attenpted to buy on March 17, 1999.”

“The district court’s determ nation of the anount of
drugs attributable to a defendant is a finding of fact reviewed for

clear error.” United States v. Posada-Ri os, 158 F. 3d 832, 878 (5th

Cr. 1998). “Findings of the district court after an evidentiary
hearing, including credibility choices nade by the district court,
are reviewed by this court under a clearly erroneous standard.”
Id. at 866. The court has also stated: “We will not second guess
the district court’s factual findings as to the credibility of

wWtnesses.” United States v. Garza, 118 F.3d 278, 283 (5th Gr.

1997) . Moreover, “the defendant[-appellant] has the burden of
show ng that information that the district court relied on in

sentencing is materially untrue.” United States v. Puig-Infante,

19 F. 3d 929, 943 (5th Cr. 1994).
The district court’s reasons for its finding of the

cocaine quantity are supported by the report of the undercover
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agent as stated in the PSR, and to a consi derabl e extent by Anps’s
own testinony at his sentencing hearing.

Anmos relies on this quotation from United States V.

Mergerson, 4 F.3d 337, 346 (5th Gr. 1993): “Mere proof of the
anobunts ‘negotiated’” with the undercover agents . . . would not
count toward the quantity of heroin applicable to the conspiracy
count.” Anpbs argues that “[t]he conspirators in this case [Anps
and Searls] only intended to purchase one kilogram and were only
reasonabl y capabl e of purchasing one kil ogram”

Anps’ s argunent |acks nerit because it assunes that he
and Searls were the only conspirators. The indictnent charges that
these two conspired with each other “and with others known and
unknown to the grand jury.” The undercover agent stated that
during the course of the negotiations, Anros referred to others with
whom he was conspiring to obtain cocaine from the agent. Thi s
i ncl uded one person with $100, 000; al so Anbs’ s representation that
he had buyers waiting for the cocaine. Accordingly, the district
court’s finding that at I|east five kilograns of cocaine was
attributable to Anbs is not clearly erroneous.

The district court’s judgnment is MOD FIED by reducing
Anps’ s supervi sed-rel ease termon Count 2 to three years. In al
ot her respects the district court’s judgnent is AFFI RVED

AFFI RVMED AS MODI FI ED.



