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PER CURI AM *

The court has carefully considered this appeal in |ight
of the briefs and pertinent parts of the record. Appellant Ckpal a
contends that he is entitled to a reversal of the district court’s
grant of summary judgnent in favor of the Cty of Houston on his

Title VII retaliation claim W disagree, for two reasons. Either

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



reason al one suffices as a basis for affirmng the judgnment of the
district court.

First, Okpala failed to make out a prinma facie case of
retaliation under Title VII. Such a prima facie case has three
elenments: (1) that the plaintiff engaged in activity protected by
Title VI1; (2) that an adverse enpl oynent action occurred; and (3)
that a causal |ink existed between the protected activity and the

adverse action. See, e.q., Evans v. Cty of Houston, 246 F.3d 344,

352 (5'" Gir. 2001). Ckpala failed to adduce adequate evi dence as
to the third of these elenents

Ckpal a argues that because heis clearly better qualified
than the successful applicants for the positions that he sought,
the only reason why the Gty chose to pronote or hire those
applicants rather than himnust be retaliation. At the |east (he
woul d say), he has produced sufficient evidence of this possibility
to wthstand sunmary judgnent. W are entirely unpersuaded by this
argunent. Ckpal a has produced sone evidence tending to show that
he is better qualified than those applicants, but he has produced
no evi dence that would show (even if a trier of fact believed it in
its entirety) that the Cty's decision to choose them for the
positions instead of himis so inexplicable that the decision was
notivated by a desire to retaliate for his protected activity. The
City produced evidence tending to showthat the candidates it chose
were al so qualified, and that Ckpal a may not have been as qualified
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as they. Although the Cty may have been m staken in its judgnent,
we agree with the district court that the Gty s enploynent
deci sions were not so wildly unreasonable as to allow a trier of
fact to conclude that a causal link existed between Okpala's
protected activities and these enpl oynent decisions. “This Court
af fords a hi gh degree of deference to enployers in their hiring and
pronoti on deci sions. In order to be probative on the issue of
retaliation, ‘“the qualifications [nmust be] so wi dely di sparate that
no reasonabl e enpl oyer woul d have nade the sane decision.”” Rio0s

v. Rossotti, 252 F.3d 375, 380 (5'" Cr. 2001) (brackets in

original) (citation omtted). Although we do not deny that Ckpal a
is a gifted and acconplished individual, we cannot conclude that
the disparities between his qualifications and those of the
successful applicants neet this demandi ng | egal standard.

Second, even if kpala nade out a prima facie case under
Title VI, the Cty adduced evi dence of a non-di scrim natory reason
for its enploynent decisions sufficient to shift the burden to
Ckpala to prove that the Cty's reason was a pretext for

retaliation. See Rios, 252 F.3d at 380; Muyberry v. Vought

Aircraft Co., 55 F.3d 1086, 1093 (5'" Gr. 1995). Ckpal a has not
produced evidence of pretext sufficient to wthstand sunmary
judgnent. The City’ s non-discrimnatory reason for its decisions
is that the Gty believed that soneone other than Ckpala was a
better candidate for each of the positions that he did not get. As
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we have said, the City may have been wong in its belief; even if
this was true, it would not suffice to allow a trier of fact to
conclude that the Gty's belief anmounts to a pretext. Ckpala has
not adduced enough evidence to permt atrier of fact to find that
t he adverse enpl oynent actions of which kpal a conpl ai ns woul d not
have occurred but for his protected activities. See R os, 252 F. 3d
at 380.

Ckpal a al so argues, or appears to argue, that the Cty’'s
hiring procedures were plagued by so many irregularities as to
allow an inference of retaliation. W agree with the district
court that inefficiency and bureaucracy are just as plausible
causes of such irregularities as is a desire to retaliate agai nst
Ckpala for the exercise of his rights. Ckpal @’ s evidence of
i nconsistencies and irregularities cannot prove a causal link
between his protected activity and the GCty's decisions not to
pronmote him Nor can it prove pretext.

We note that the briefing in this case was i nadequate.?
One exanple: the Gty failed to include page references inits case
citations in a nunber of instances in which page references would
pl ai nly have been hel pful. Appellee’s Br. at 11, 13, 14, 15.

Perhaps that is because the cases cited do not stand for the

1 Because the district court did not give a witten explanation of its
decision to grant sumary judgnent in favor of the Cty, good briefing woul d have
been even nore hel pful in this case than it normally is.
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propositions for which the Cty cites them (indeed, this seens to
be true of one or nore of the cases); but in that event, it would
be better not to have cited the cases in the first place. To
require the reader to search the cases in vain does the Cty no
good.

Anot her exanple is nmuch nore serious. |In at |east one
i nstance, Okpala flatly msrepresented a statenent nade by the
district court. On page 12 of his brief, Okpala states that “[t] he
City's pronotion of M. dint Herbert [sic] over M. kpal a was so
obviously discrimnatory and fraught wth so nuch [sic]
irregularities, that even the District Court had to acknow edged
[sic] it initsrulings.” He follows this assertion by citing page
4 of the transcript of the district court’s hearing of Decenber 8,
2000 (R Doc. 39). The page cited contains an acknow edgnent t hat
the Cty's pronotion processes contained irregularities. But
nowhere on that page or, to our know edge, in the record did the
district court “acknow edge” that the decision to pronote M.
Har bert (or anyone else) was “discrimnatory,” let alone that it
was “obviously” discrimnatory. | ndeed, the transcript of the
hearing makes clear that the district court concluded that Ckpal a
had failed to produce evidence show ng that any of its decisions
was “discrimnatory” or otherw se unlawful. See, e.g., Dec. 8,
2000, Hearing Tr. at 2-3 (“There is nothing manifest in this now
t horough record that suggests that the Gty of Houston did anythi ng
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other than evaluate people who had cone to its attention by
application or by exposure for the positions, and chosen one anong
several qualified people.”). Ckpala’s contention is a naked
fal sehood. W fail to inmagine how Ckpala s counsel advances his
client’s case by nmaki ng denonstrably fal se assertions of this sort.

The judgnent is AFFI RVED



