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PER CURI AM *

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Thi s appeal involves two cases instituted by Texas prisoner
Fel i x Cowan (#765738), pursuant to 42 U S.C. § 1983. The district
court dism ssed Cowan’s suits as frivolous and for failure to state
a claim After the appeals were consolidated, we requested
briefing fromthe Texas Attorney General’s O fice, and received a
letter brief containing information about the dates of Cowan’s
incarceration and transfers, as we had requested, together with
exhibits that apparently canme from the district court and
presumably were available to that court at the hearing conducted

pursuant to Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985).

We perceive that the district court did not adequately flesh
out Cowan’s clains of (1) forced psychiatric comm tnent on several

occasions wthout a hearing that conplied wwth Vitek v. Jones, 445

U S 480, 493-95 (1980), (2) forced nedication, and (3)
unconstitutional |iving conditions; and we recogni ze t hat questi ons
of the tineliness of Cowan’s clains and the sufficiency of Cowan’s
appellate brief are inplicated as well. For the reasons set forth
bel ow, we vacate and renmand.
| .
FACTS AND PROCEEDI NGS

Cowan’s first conplaint was filed in June 1998 agai nst TDCJ
Director Wayne Scott. Cowan alleged that he was forced to receive
psychiatric treatnent and nedication. In a nore definite statenent
filed in May 2000, Cowan asserted that he had been transferred to
the psychiatric unit (Jester 1V) in March 1997 w thout a proper

hearing, contending that he was not allowed to call w tnesses and



that there was no judge or trial. He further alleged that, while
in the Jester Unit, he had been beaten and forced to |lie in feces
and urine for four to five days wthout the availability of a
shower or toiletries, and that the nedication he was forced to take
caused trenors, blurred vision, high blood pressure, and other
probl ems. Cowan stated that, “from 1997 until now,” he had been
forcibly adm nistered nedication by a “riot squad.”

Grievances filed by Cowan indicated that he received forced
psychiatric medication in July 1999 because of “acute psychosis.”
Cowan’ s ot her grievances suggested that psychiatric treatnent and
medi cation were at |east admnistered, if not forced, on other
occasions in Decenber 1997 and several tines in 1999.

The district court ordered that defendant Scott be served with
the conplaint, but not be nade to answer, and that there be a
Spears hearing in Novenber 2000. The court ordered Scott and TDCJ
representatives to be present at the hearing with records rel evant
to Cowan’ s cl ai ns.

Cowan’ s second 8 1983 suit was filed in August 1999, agai nst
Scott and the “treatnent team Jester |V psychiatric unit.” Cowan
al l eged that Scott was aware of the deplorable conditions in the
Jester IV unit and that he (Cowan) was forced to accept psychiatric
treatnent. In a “Statenent of Facts” letter, Cowan alleged that,
“on several occasions since 1996,” he was transferred by threat of
force to the psychiatric unit and that he was forci bly adm ni stered
drugs. He stated that he had been found conpetent to stand trial,

that he was not suicidal, that there was no justification for the



forced psychiatric conmtnent and nedi cati on, and that he suffered
injuries to his back, shoul der, and knees.

Essentially the sane order that had issued in Cowan’s first

suit —for the conplaint to be served on the defendants and for
the defendants to be present at a Spears hearing —was issued in

his second suit.

A consol idated Spears hearing was held at which Cowan, Dr.
Charl es Adans, and a prison warden testified. The district court
summari zed Cowan’s clains in both suits as follows: (1) He was
deni ed due process because of forced psychiatric treatnent and
medi cation in March 1997; (2) barbaric prison conditions existedin
the psychiatric unit (he was forced to lie in feces for days
W t hout access to a shower); (3) he was beaten for refusing to take
medi cation; (4) his nedication caused seizures, convulsions,
bl urred vision, and hi gh bl ood pressure; (5) Defendants Johnson and
Scott knew about the conditions because Cowan had notified the
prison directors and the Internal Affairs offices by letter; and
(6) Cowan al | eged additional clains of forced psychiatric treatnent
and forced nedication in his August 1999 suit. Responding to the
court’s questions, Cowan stated that he was no | onger at the Jester
IV Unit but was at the Terrell Unit, was taking high bl ood pressure
medi cation, and was “feel[ing] pretty good.”

Dr. Adans testified that Cowan’s diagnosis was between
atypi cal paranoid schizophrenia verses a bipolar disorder. Dr .
Adans further stated that “two physicians can force nedication” on

a prisoner if he is a danger to hinself or others, but indicated



that the records he reviewed did not indicate that Cowan had been
forced to take nedi cati on between January and May 1997. Dr. Adans

said that he came to the Terrell Unit either in Decenber 1999 or

January 2000 and that, “reviewing [the record] in a general
fashion,” he had not seen a history of Cowan’s “accepting or
rejecting nedication.” The prison warden testified that there had
been several incidences of “staff assault by threat and . . . by

physi cal assault” in 1997.

At the end of the Spears hearing, the district court concl uded
that: (1) Cowan had not nade any show ng of deliberate indifference
to a nedical need; (2) Cowan’s pleadings and testinony were
insufficient to “show that he was subject[ed] to any prison
condi tion so base[,] inhuman[,] and barbaric” to support an Eighth
Amendnent claim (3) the state’s interest and policy in “treating
inmates who refu[s]e nedication . . . [net] the demands of due
process, especially [based] upon the testinony that we received
today;” and (4) the procedures afforded by the state with respect
to forced treatnent and nedication net the requirenents of due
process. The district court dismssed Cowan’s suits as frivol ous
and for failure to state a claim and Cowan tinely appeal ed.

I
ANALYSI S

In the appeal of his first suit, Cowan asserts that, since
1997, he has been commtted to the psychiatric unit against his
will and without a hearing or trial; that he received forced

medi cation by a riot squad at least three tines; that the forced-



medi cation incidences were videotaped; and that, during such
i nci dences, he was beaten, had his face rubbed in feces, had “seven
men on his back,” and was | eft unconscious for refusing to take his
medi cat i on.

In the appeal of Cowan’s second suit, he asserts that a
“psyche tech” dislocated his (Cowan’ s) shoul der when he refused to
give a blood sanple while at a state hospital. He asserts further
that he was then dragged to a “steel seclusion room” that a bl ood
sanpl e was forcibly taken, and that he was t hen sedated agai nst his
will. Cowan al so contends that nedical records from the county
hospi tal would show that there are two doctors who w tnessed t hese
events. Finally, he states that fornmer Texas governors Ann
Ri chards and George Bush have pardoned him based on the treatnment
he received, and that he was falsely accused of being nentally
unst abl e.

In both briefs, Cowan cites to Vitek’s holding that a prisoner
has a due process right to particular procedures before being
involuntarily commtted to a psychiatric facility. Cowan al so
cites Spears in both briefs.

Because Cowan’s second 8 1983 suit was filed in August 1999
and asserts clains of forced psychiatric treatnent beginning in
1996, there is a question whether sone or all of those clains are
ti me-barred. There is also a question, given the |ack of
di scussion in the pleadings and at the Spears hearing, whether
Cowan received forced psychiatric treatnent and what procedures

were followed in such situations.



For § 1983 clains, federal courts apply the general personal

injury statute of limtations of the forumstate, Osmens v. Okure,

488 U.S. 235, 249-50 (1989), which is two years in Texas. See
Piotrowski v. Gty of Houston, 237 F.3d 567, 576 (5th Cr. 2001),

cert. denied, =S C. __ (Qct. 1, 2001); Tex. Gv. Prac. & Rem

Code Ann. § 16.003(a) (West 1999).

Wth respect to the first suit, filed in June of 1998, the
def endants contend that Cowan did not properly allege his claimof
forced psychiatric treatnment until his nore definite statenent of
2000; that, even though the claimrefers to a forced transfer to
the psychiatric unit in March 1997, the claim actually concerns
Cowan’s first transfer to the Jester IV Unit in Decenber 1996; and
that Cowan’s May 2000 clains about the |lack of Vitek procedures
with the Decenber 1996 transfer are tinme-barred. The defendants
then make a sinple statenent that the second suit was filed in
August 1999 and that all clainms of the denial of Vitek hearings and
forced nedication would have to relate to incidences starting from
August 23, 1997.

The def endants characterize Cowan’s 1998 suit as all eging only
one incident of a forced transfer to the psychiatric unit, in March
1997. The record indicates, however, that Cowan alleged nore
i nstances of forced comm tnent and forced nmedi cati on and t hat such
clains were tinely.

In his June 1998 conplaint, Cowan did not specify any
particul ar dates when he was “forced to [ac]cept [] psychiatric

therapy[ and] nedication.” 1In his nore definite statenent, filed



in May 2000, two weeks after the district court requested it, Cowan
di scussed a forced-nedi cation incident alleged to have occurred in
March 1997, and al so stated that there were other incidences “from
1996 until now but that he did not have enough paper to address
them Copies of grievances that Cowan filed with his nore definite
statenent show that he conpl ai ned of forced nedication in Decenber
1997, August 1998, and July and August 1999. In his August 1999
suit, Cowan all eged that, “on several occasions since 1996,” he was
transferred to the psychiatric unit against his will and forced to
take nedi cation by threat of force.

Records attached to the defendants’ letter brief as exhibits
A and C indicate that Cowan was housed in the Jester IV Unit from
Decenber 3, 1996 to January 2, 1997; from May 21 to Decenber 7,
1998; fromApril 23 to August 2, 1999; from August 4 to Cctober 4,
1999; fromNovenber 29, 1999 to January 14, 2000; and from Novenber
27, 2000 to February 26, 2001. The defendants advise that there
are no records of the Decenber 1996 transfer and that the 1998 and
1999 transfers to the psychiatric unit were involuntary comm tnents
that conplied with Vitek.

Cowan’s pleadings are vague, yet both suits have raised
chal  enges to a nunber of instances of involuntary conmtnent and
forced nedication, as well as unconstitutional prison conditions,
begi nning in Decenber 1996. G ven that one of his suits was filed
in June 1998, his clains should be considered tinely.

W could attenpt to determne, as the defendants have

attenpted in their letter brief, which suit challenges which



instances. The record is not sufficiently devel oped, however, to
justify such an exercise. At the Spears hearing, the district
court, which did not indicate that any of Cowan’s clains were tinme-
barred, did not develop the dates of the instances formng the
basis of Cowan’s two suits. The defendants have not shown whet her
any of Cowan’s clains were tine-barred, and it cannot be determ ned
based upon the record before the us.

Regarding Cowan’s Vitek, forced-nedication, and Iiving-
conditions clainms, the defendants state that there are no entries
in Cowan’s nedical records before January 1997, nmaking it
i npossible to determ ne what procedures were followed with his
Decenber 1996 transfer to the psychiatric unit. The defendants do
contend that the record indicates that Vitek procedures were
followed with Cowan’s May 1998 and April 1999 involuntary transfers
to the psychiatric unit.

Wth respect to involuntary commtnent to a psychiatric unit,
“a convicted felon [] is entitled to the benefit of procedures
appropriate in the circunstances before he is found to have a
ment al di sease and transferred to a nental hospital.” Vitek, 445
U S at 493. “[I]nvoluntary commtnent to a nental hospital is not
within the range of conditions of confinenment to which a prison
sentence subjects anindividual.” 1d. Simlarly, the Due Process
Cl ause affords prison inmates a “significant |iberty interest in
avoiding the unwanted admnistration of antipsychotic drugs.”

Washi ngton v. Harper, 494 U S. 210, 221-22 (1990). An inmate may

be treated with antipsychotic drugs against his wll if the



treatnent “is in the prisoner’s nedical interests, given the
legitimate needs of his institutional confinenent” and he is
dangerous to hinself or others. 1d. at 222.

In Vitek, the Suprene Court approved the district court’s
formul ation of the follow ng procedural safeguards for prisoners
facing involuntary commtnent:

“A. Witten notice to the prisoner that a transfer to a
mental hospital is being considered,

“B. A hearing, sufficiently after the notice to permt
the prisoner to prepare, at which disclosure to the prisoner
i s made of the evidence being relied upon for the transfer and
at which an opportunity to be heard in person and to present
docunent ary evidence is given;

“C. An opportunity at the hearing to present testinony
of witnesses by the defense and to confront and cross-exam ne
W tnesses called by the state, except upon a finding, not
arbitrarily nmade, of good cause for not permtting such
presentation, confrontation, or cross-exam nation;

“D. An independent deci si onnmaker;

“E. A witten statenent by the factfinder as to the
evidence relied on and the reasons for transferring the
i nmat e;

. . . and

“G Effective and tinely notice of all the foregoing
rights.”

445 U. S. at 494-95. Although | egal counsel was not required, the

Court held that the inmate nust be provided with “qualified and

i ndependent assistance.” |d. at 497-500 (Powell, J., concurring
opi ni on adopted by majority). In Harper, the Court approved a

policy that allowed antipsychotic drugs to be involuntarily
adm ni stered when first prescribed by a psychiatrist and then

approved by a review ng psychiatrist. Harper, 484 U S. at 222-23.

The exhibits forwarded to us include the foll ow ng docunents:

(1) a discharge release summary from October 1998 stating that

10



Cowan “was involuntarily Vitek, admtted on 5/26/98,” (2) Clinic
Not es stating that Cowan received notification on May 22, 1998, of
a Vitek hearing scheduled for May 26, that he was explained his
Vitek rights, and that he was to be represented by a soci al worker;
and (3) dinic Notes stating that there was a Vitek hearing held on
May 26, 1998, that Cowan was “uncooperative and threatening,” that
the “[h]learing [was] held cellside due to pt’'s. hostility and
aggressiveness,” that a doctor assessed Cowan as “grossly
psychotic,” and that Cowan was ordered to be involuntarily
commtted. The record also contains Clinic Notes from April 26

1999, stating that Cowan was notified of a Vitek hearing; a Vitek
heari ng was conducted on April 29, 1999; and Cowan was di agnosed as
bi pol ar and schi zophreni c and was involuntarily transferred to the
psychiatric unit.

Until its repeal in Septenber 1999 because of Vitek, Tex.
Cim P. art. 46.01 allowed for an involuntary transfer of a
prisoner to a nental facility “if a prison physician is of the
opinion that the prisoner is nentally ill and would benefit from
treatnent in a nental hospital.” Tex. CGim P. art. 46.01(2)(a)
(Vernon 1999). The pertinent records indicate that at the m ni num
Cowan received notice, representation by either a social worker or
a psychol ogi st, and sone type of hearing in connection with his
1998 and 1999 i nvol untary transfers, which purportedly foll owed t he
guidelines set out in Vitek as opposed to the | ess stringent Texas
law then in effect. We have not been furnished, however, any

m nutes or docunents outlining which procedures were followed at

11



the hearings conducted in 1998 and 1999. Furthernore, the
defendants, in their letter brief to us, admt that the records do
not contain any docunents pertaining tothe involuntary transfer in
Decenber 1996.

Mor eover, the defendants neither address nor cite —and it is
virtually inpossible to locate amd Cowan’s nunerous nedical
records —— docunentation pertaining to Cowan’s allegations of
forced nedication by a riot squad or his allegations of
unconstitutional prison conditions in the psychiatric unit. It is
thus not clear fromthe record that, in fact, (1) Vitek procedures
were followed with Cowan’s involuntary transfers from 1996 to the
time he filed his 8§ 1983 suits, (2) the incidences of forced
medi cation conplied with the requirenents of Harper, or (3) Cowan
did not suffer incidences of unconstitutional prison conditions.

Cowan’ s two suits, although poorly expressed, allege at | east
t hree pl ausi bl e constitutional violations: (1) involuntary transfer
and confinenment in the psychiatric wunit wthout adequate
procedures, (2) forced nedication wthout proper procedures, and
(3) inhumane prison conditions in violation of the Eighth
Amendnent .

A district court may dismss an | FP conpl aint as frivol ous or
for failure to state a claimunder 28 U S. C. 8§ 1915(e)(2)(B). A

conplaint is frivolous if it |lacks an arguable basis either in | aw

or in fact. Siglar v. Hightower, 112 F.3d 191, 193 (5th Gr.
1997). A conplaint |acks an arguable basis inlawif it is based

on an "indisputably neritless legal theory." [1d. (citing Neitzke

12



v. Wllianms, 490 U S. 319, 325 (1989)). A conplaint |acks an

arguable basis in fact when the allegations are fanciful,
fantastic, and delusional or when they “rise to the |level of the

irrational or the wholly incredible.” Denton v. Hernandez, 504

U S. 25, 32-33 (1992).
A case may be dism ssed for failure to state a claim®“only if
it appears that no relief could be granted under any set of facts

that could be proven consistent with the allegations.” Bulger v.

United States Bureau of Prisons, 65 F.3d 48, 49 (5th Gr. 1995).
A dismssal as frivolous is reviewed for an abuse of discretion.
A dismssal for failure to state a claimis reviewed de novo.

Black v. Warren, 134 F.3d 732, 733 (5th GCr. 1998).

A pro se prisoner is entitled to develop his conplaint
factually before a proper frivol ousness determ nati on can be nade.

See Eason v. Thaler, 14 F.3d 8, 9-10 (5th Gr. 1994). The purpose

of a Spears hearing is to “bring into focus the factual and | egal

bases of prisoners’ clains.” 1d. at 9 (quoting Spears, 766 F.2d at
181). Clains should not be dismssed wthout further factual

devel opnent unless they are “pure fantasy or based upon a legally
i narguabl e position.” Eason 14 F.3d at 10.

Here, the district court did not inquire of Cowan, Dr. Adans,
or the warden whether Cowan’s transfers to the psychiatric unit in
Decenber 1996, My 1998, and April 1999 conplied with the
procedures set out in Vitek. Al t hough the prison records state
conclusionally that the 1998 and 1999 transfers followed Vitek

hearings, there are no m nutes or docunentation reflecting whet her

13



all the procedural safeguards of Vitek were in fact followed.
Furthernore, there are no records whatsoever pertaining to the
Decenber 1996 transfer.

Wth respect to Cowan’s forced-nedication clains, Dr. Adans
stated that he did not see any history of forced nedication, yet
the copy of one of the grievances that Cowan filed with his nore
definite statenent indicated that he received “enforced [sic]
medi cation [] on 7/29/99 due to acute psychosis.” Dr. Adans stated
that prison policy allowed involuntary nedication when two
physicians determned that a prisoner was a danger to either
hi msel f or others, but he did not state whether such a procedure
was followed with respect to Cowan’s forced nedication

Wth respect to Cowan’s cl ai ns of i nhumane prison conditions,
the record is conpletely undevel oped, and the district court did
not inquire about such alleged conditions at the Spears hearing.

In sunmary, Cowan’s answers to interrogatories forwarded by
the district court and the Spears hearing transcript are not
sufficient to establish that his clainms were frivolous or that he
failed to state a claim upon which relief could be granted.
Al t hough we appreciate the district court’s substantial efforts
thus far in trying to untangle this case, we are neverthel ess
constrained to vacate the court’s § 1915 di sm ssal of Cowan s two
8§ 1983 suits as frivolous and for failure to state a claim and to
remand t hese cases for further devel opnent of the record in each,
and for further proceedings consistent with this opinion. See

Eason v. Thaler, 14 F.3d 8, 9-10 (5th Gr. 1994). |In doing so we

14



do not intimate how the district court should rule; neither should
our opinion be read as an indication that Cowan’s clains m ght
ultimately be found neritorious.

VACATED AND REMANDED.
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