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* District Judge of the Central District of Illinois, sitting
by designation.

** Pursuant to 5TH CIR. R. 47.5, the Court has determined that
this opinion should not be published and is not precedent except
under the limited circumstances set forth in 5TH CIR. R. 47.5.4.

-2-

Before JOLLY and PARKER, Circuit Judges, and MILLS,* District
Judge.

PER CURIAM:**

On State Farm’s petition for declaratory relief, the

judgment of the district court is AFFIRMED.  Judges Jolly and

Parker affirm on the ground that neither State Farm nor its

employee Sherry Monsanto violated § 38.16 of the Texas Penal

Code.  Judge Mills would affirm on the ground that § 38.16 is

unconstitutional.

The district court’s finding that the county’s motion for

summary judgment was frivolous is REVERSED, this court having

determined that the motion was a proper vehicle for resolution of

State Farm’s claims.  Consequently, the district court’s award of

attorney’s fees for State Farm’s having to contest the motion is

VACATED.

AFFIRMED in part, REVERSED and VACATED in part.


