IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20829

BARBARA BI BLE,
Pl ai ntiff-Appellee,

ver sus
HARRI S COUNTY TEXAS; ET AL.,
Def endant s,

HARRI S COUNTY COVMUNI TY SUPERVI SI ON
AND CORRECTI ONS DEPARTMENT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA NO H 96-4421)

Septenber 19, 2001
Bef ore H G3 NBOTHAM and EM LI O M GARZA, Circuit Judges, and DAVI D
D. DOAD, JR ,” District Judge.
DOND, District Judge:™
The is an appeal by defendant Harris County Community
Supervi sion and Corrections Departnent (“HCCSCD’) from an Anended
Fi nal Judgnent entered by the district court on August 21, 2000,

followng a jury trial and various post-verdict notions. Finding

no error, we AFFI RM

‘District Judge of the Northern District of Chio, sitting by
desi gnati on.

“Pursuant to 5TH CR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



I

On Decenber 26, 1996, plaintiff/appellee (“Bible”) filed her
original Conplaint alleging that HCCSCD refused to pronote her to
a Senior Probation Oficer position based on her race (white) and
in retaliation for reporting sexual harassnment by a co-worker.
Followng the filing of her First Amended Conplaint wherein she
abandoned one of her clains,' Bible filed a Second Anended
Conpl ai nt adding the State of Texas as a defendant.

After pre-trial proceedings which included the denial of
HCCSCD s notion for sunmary j udgnent and an unsuccessful attenpt at
medi ation, the parties proceeded to a jury trial on February 16,
1999. Followng five days of testinony, each defendant noved for
judgnent as a matter of |aw under Fed. R Cv. P. 50. HCCSCD' s
nmoti on was denied and the case went to the jury. On February 24,
1999, the jury returned its verdict that Bi ble had not proven race
di scrimnation, but that she had proven she was not selected for
pronmotion in retaliation for her prior conplaint of sexual
har assnent . The jury awarded no danmmges for back pay or |ost
future wages; however, it did award $200,000 for past enotiona
pain and suffering, loss of reputation, humliation, 1oss of
prestige, |loss of enjoynent of |ife and nental anguish, as well as

$6, 000 for past medi cal expenses.

'Her original conplaint alleged that the denial of her
pronotion was in retaliation for conduct protected under Title VI
but also in retaliation for her prior exercise of her First
Amendnent rights. The First Anmendnent clai mwas abandoned.
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HCCSCD filed another Rule 50 notion seeking judgnent as a
matter of law or, in the alternative, a new trial. Bi bl e al so
filed a Rule 50 notion asking the trial court to award her both
back pay and front pay as well as attorney’'s fees and costs. On
May 17, 1999, the district court granted the State's earlier-filed
Rule 50 notion, denied HCCSCD s new notion, and granted Bible's
motion with respect to back pay. The district court heard
testinony on attorney’s fees and costs and, on March 31, 2000,
entered final judgnent for $256,000 in nental anguish damages and
medi cal expenses, $24,665 in back pay with pre-judgnment interest
running from July 1, 1995, $30,313.88 in costs, $87,672.75 in
attorney’s fees, equitable relief in the formof an order to grant
Bible “seniority credit” and to pronote her to the next avail abl e
Senior Probation Oficer position, and post-judgnment interest
running fromthe date of judgnent.

Bible then filed a Rule 59 notion to anend the judgnent
seeki ng pre-judgnent interest and additional attorney’'s fees. The
district court granted the notion in part, allow ng additional pre-
judgnent interest on Bible s past nedical damages. On August 18,
2000, an Anended Final Judgnent was filed and, on Septenber 13,
2000, HCCSCD filed its Notice of Appeal.

On appeal, HCCSCD asserts that it was error to enter judgnment
in Bible's favor on the retaliation claim because she failed to
of fer any evidence that four out of the five decision-mkers had
any know edge of her past conplaint of sexual harassnent by a co-
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wor ker . HCCSCD al so asserts that the testinony at trial, while
perhaps sufficient to establish sonme actual I njury, was
insufficient to support a six-figure award of danmages.

I

I n Novenber 1991, Larance Coleman (“Coleman”), director of
HCCSCD at the tine, hired Bible as a Probation Oficer |I. During
her first two years of enploynent, Bible enjoyed her work and
recei ved satisfactory performance eval uations. Apparently her
personal life at the tinme was al so excellent.

In January 1994, at her supervisor’s request, Bible prepared
an urgent notion to revoke probation of a person on the casel oad of
a co-worker who was on vacation. Bible was subsequently confronted
by a bl ack mal e co-worker, Aubrey Pierre (“Pierre”), who disagreed
with Bible’'s handling of the matter. Pierre held a supervisory
position in the office, but he was not Bible s supervisor and had
no authority to question her actions with respect to the notion.
Al t hough the parties differ on precisely what happened, Bible
testified that Pierre nmade repeated comments that he was going to
“train” Bible so that she would never again nmake a simlar
reconmmendation with respect to a probation revocation. Then, after
several days, Pierre confronted Bible in the hallway of their
office area, cupped his hand behind her neck, pushed hinself up
against her so as to force contact with himfrom her hip to her
breasts, placed his face within an inch of hers and said, “I’'m
going to take the tine to train you today.”
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Bi bl e was shocked and angry; she felt threatened and vi ol at ed.
She first tried to calmherself down and then went inmmediately to
report the incident to her branch director, John Spears. She told
hi mthat she planned to file a grievance because she consi dered the
i ncident a “sexual assault.” Spears asked her to hold up, to allow
himto i nvestigate, and that he woul d get back to her. She agreed.
Bi bl e s husband testified that she canme hone from work that day
extrenely upset, was unable to eat, and cried herself to sleep in
his arns.

Wt hin a coupl e days, Spears reported to Bible that Pierre had
agreed to have no personal (as opposed to professional) contact
wth Bible. Spears further assured Bible that Pierre would never
be nmade her supervisor or put into a position where he could
i nfl uence her career advancenent. Spears told Bible that he had
di scussed the incident and the proposed solution with Doug January
(“January”), the Director of Personnel. Bible adnmtted at tria
that she accepted Spears’ proposal and elected not to file a
grievance or any other conplaint. Apparently, there were no
further problens with Pierre and Bible considered the matter
settled. In April 1994, Bible transferred to a different office
where she had no further contact with Pierre until June 1995.

At her new office, Bible regained her positive outlook. Bible
continued to receive satisfactory perfornmance reviews and was even

the recipient of two awards fromthe Texas Corrections Associ ati on.



On April 18, 1995, Bible was pronpoted to the position of Probation
O ficer Il and received a pay increase.

On April 21, 1995, HCCSCD announced that all officers with the
rank of Probation Oficer |l who had not received certain
disciplinary actions were eligible to apply for seven Senior
O ficer positions in the departnent. Bible was one of about 100
Probation Oficer Ils who applied for the seven positions. She and
40 others were selected for interviews.

The pronotion process was set forth in HCCSCD s Personnel and
Adm nistrative Quidelines (the “CGuidelines”). It called for the
reviewof all witten applications by a pronotion reviewconmttee
(“PRC’) appointed by the director. It also provided for the
possibility of a witten test, in addition to an interview
Utimtely, the PRC was to nake recomendations to a Director’s
Commttee which would make all final decisions relative to
pronoti ons.

In late May 1995, just a few days before the interviews were
to begin and well after the deadline date for submtting
applications, January appoi nted a group of five supervisors, Joshua
Ceorge, Clara Perez, Aubrey Pierre, R ck Ronoff, and Kathleen
WIllians, as the PRC. None of these persons actually reviewed the
applications, as was required by the Cuidelines. | nst ead, that
revi ew was conduct ed by January and an assi stant, who screened all
the applications using a “Senior Oficer Pronotion Score Sheet.”
These score sheets were never shown to the PRC. Al though the
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pronoti on procedure indicated a preference for applicants with so-
called “Tier 1 and Tier 2 casel oads,” which included Bi bl e, neither
January nor the PRC ever inquired as to the nature of any
applicant’ s casel oad.

The pronotion process that was fol |l owed consisted of a witten
“know edge” conponent, which accounted for 20%of each applicant’s
final score, and an interview by the five-person PRC, which
accounted for the remaining 80% of the score. During the
interview, the applicants were asked to rol e-play vari ous scenari os
and afterwards were scored, purportedly by consensus, on five
categories: comunication skills, |eadership, problem solving,
flexibility, and foll owship. None of these categories were defined
and all of the applicants were not required to role-play all of the
same scenari os. The PRC did not review the interviewe's work
hi story or perfornmance eval uati ons. The PRC apparently al so scored
the “know edge” conponent, although there was no answer key or
sanpl e answer to guide the conmttee’ s scoring process. This, too,
was done “by consensus.” Although the PRC nenbers took persona
notes during the various interviews, these notes were coll ected and
shredded at the end of each day by January. |Immediately after each
interview, the PRC would al so interview an applicant’s supervisor,
but only if the supervisor was avail abl e.

There was no evi dence that the process had ever been vali dated

as areliable indicator of an applicant’s suitability for a Seni or



O ficer position. Infact, plaintiff’s trial expert testified that
the process was seriously flawed because none of the conponents
agai nst which applicants were judged had been defined nor was there
any attenpt to either correlate the various role-play scenarios
wth the actual job duties of a Senior Oficer or in any way
“standardi ze” the answers being sought. He testified that the
entire process was highly subjective and that, in particular, a
consensus-type score permtted a single PRC nenber to influence the
whol e panel .

Bi bl e was schedul ed for her interviewon June 5, 1995 at 8: 20
a.m She arrived for the witten conponent of the test and, while
she was taking it, she saw Pierre entering the interviewroomwth
four other people. This was the first she realized that Pierre was
on the PRC. She hurriedly finished the test and went straight to
Coleman’s office to conplain that Pierre was on the conmmttee.
Bible rem nded Coleman of the arrangenent whereby Pierre was
supposed to have no influence over her career advancenent.
Col eman, who knew of this previous solution to Bible’ s harassnent
conplaint, told Bible to proceed with the interview and assured her
he woul d “take care of it.”

Bible reluctantly followed Colenman’s advice. However, she
testified that the interview, which was supposed to l|ast 30
m nutes, lasted only four or five mnutes. During the interview,
she was seated at one end of a long table and Pierre was at the
ot her end; the other PRC nenbers were sitting along the sides of
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the table facing toward Bible and away from Pierre. Bi bl e
testified that throughout the short interview Pierre rolled his
eyes and ot herw se gave vi sual cues that suggested that her answers
were wong or stupid. She got so distracted and flustered that she
could not performwell. Bible also testified that she had serious
concerns about the presence of Kathleen WIlians on the PRC because
WIllians, a black female, had a reputation in the departnent for
being prejudiced against non-blacks. When Bible left her
interview, she cried.

After all the interviews were conpleted, HCCSCD posted the
list of successful applicants. Apparently Col eman al one, not a
“Director’s Commttee,” made the final decision based on the
recommendat i on of the PRC. Bible ranked 29'" out of the 41 officers
i ntervi ewed, having received a score of 35 out of a possible 100.
The seven intervi ewees who had scored the highest (between 68 and
75.5 points) were immediately pronoted; the next nine highest
(between 53.5 and 66.5 points) were designated for automatic
pronotion as Senior Oficer positions becane avail abl e.

Bible filed internal grievances conpl ai ning about her non-
sel ecti on. When these concluded, she filed EEOC charges of
discrimnation and retaliation. She ultimately filed her conpl ai nt
in the district court.

11

“Anotion for judgnent as a matter of law. . . in an action

tried by jury is a challenge to the legal sufficiency of the
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evi dence supporting the jury' s verdict.” Hltgen v. Sunrall, 47
F.3d 695, 699 (5th Gr.), reh’g and suggestion for reh’g en banc
denied, 49 F. 3d 730 (5th Cr. 1995). A jury verdict nust be upheld
unless “there is no legally sufficient evidentiary basis for a
reasonable jury to find” as it did. Fed. RCGv.P. 50(a)(1l). “W
test jury verdicts for sufficiency of the evidence under the
standards set forth in Boeing Co. v. Shipman, 411 F.2d 365, 374
(5th Gr. 1969) (en banc), overrul ed on ot her grounds, Gautreaux V.
Scurlock Marine, Inc., 107 F.3d 331 (5th Cr. 1997) (en banc),
viewing all of the evidence and drawing all reasonable inferences
inthe light nost favorable to the verdict.” Scott v. University
of M ssissippi, 148 F.3d 493, 504 (5th Gr. 1998) (citing Rhodes v.
@Qui berson G| Tools, 75 F.3d 989, 993 (5th Cir. 1996) (en banc),
guoti ng Boeing, 411 F.2d at 374).2
A
Title VII makes it unlawful for an enployer to discrimnate

agai nst an enployee “because [that enployee] has opposed any

practice rmade an unl awful enpl oynent practice by this
subchapter[.]” 42 U S.C. § 2000e-3(a). “To state a claim for

2Under Boeing, “there nust be a conflict in substantial
evidence to create a jury question.” 411 F.2d at 375. Substanti al

evidence is “evidence of such quality and wei ght that reasonable
and fair-mnded nen in the exercise of inpartial judgnment m ght
reach different conclusions.” Boeing, 411 F.2d at 374; see also
Krystek v. University of Southern M ssissippi, 164 F.3d 251, 255
(5th Gr. 1999).
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retaliation, a plaintiff nust prove that: (1) she engaged in
protected activity pursuant to Title VII; (2) she suffered an
adverse enpl oynent action; and (3) a causal nexus exists between
the protected activity and the adverse enpl oynent action.” Arnold
v. US. Dept. of Interior, 213 F.3d 193, 198 (5th Cr.), reh’g and
suggestion for reh’g en banc denied, 232 F.3d 212 (5th Cr. 2000),
cert. denied sub nomMDaniel v. Dept. of Interior, 121 S.C. 1080
(2001).

The only el enment of retaliation which HCCSCD has chal | enged i s
t he causal nexus elenent. It argues that “all that Bi bl e showed at
trial was that Pierre had a notive and the opportunity to i nfluence
t he ot her decision nmakers agai nst her.” HCCSCD argues that Bible
did not prove that Pierre actually did influence the others or that
the other four panelists even knew about her protected speech.

We find nonerit inthis argunent. Bible presented sufficient
evidence from which a jury could find: (1) that, despite its
know edge of Bible's previous conplaint and at a tine when it al so
knew t hat Bi bl e had applied for the Senior Oficer position, HCCSCD
pl aced on the PRC the very man who had harassed Bi ble and about
whom she had previously conplained; (2) that the process used to
score applicants permtted a single panel nenber, such as her
harasser, to veto her pronotion; (3) that, despite her request that
her harasser be replaced on the PRC by one of any nunber of

qualified avail abl e repl acenents HCCSCD ref used to do so; (4) that,

11



despite her rem nder to HCCSCD on the day of her interview of the
previ ous arrangenent whereby her harasser was to have no i nfl uence
over her career advancenent, HCCSCD required her to proceed with
her interview, (5) that her harasser actively distracted her during
her interviewand that her interviewwas significantly shortened as
conpared to others; (6) that the unauthenticated scoring process
was highly subjective; and (7) that she was a well-respected
of ficer who was nore qualified for the Senior Oficer position than
at | east one of the applicants who were ultimately pronoted over
her.

Fromall of this, the jury certainly could have concl uded t hat
the only explanation for Bible s non-selection for pronotion was
retaliation by HCCSCD. The trial court did not err in its
treatnment of the post-verdict Rule 50 notions with respect to the
retaliation claim

B

HCCSCD al so argues that, if the retaliation verdict stands,
this Court should, in any event, reject the danages award as
excessive. Qur review of nental anguish damages is for abuse of
discretion. Mgis v. Pearle Vision, Inc., 135 F.3d 1041, 1046 (5th
Cir. 1998).

HCCSCD cites Vadie v. Mssissippi State University, 218 F.3d
365 (5th Cr.), reh’g and suggestion for reh’g en banc deni ed, 232

F.3d 212 (5th G r. 2000), cert. denied, 121 S.C. 859 (2001), and
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cert. denied, 121 S.Ct. 1092 (2001), for the proposition that Bible
has failed to show “a ‘specific discernable injury to the
claimant’ s enotional state,’” proven with evidence regarding the
‘nature and extent’ of the harm” 1d. at 376 (citing Patterson v.

P.H P. Healthcare Corp., 90 F.3d 927, 940 (5th Cr. 1996), cert.

denied, 519 U S 1091 (1997)). Vadie is, however, clearly
di sti ngui shabl e. There, “Vadie’s own testinony [was] the sole
source of evidence on enotional injury.” ld. at 377. In the

i nstant case, Bible presented her own testinony, as well as that of
her husband and a treating psychiatrist, to support her claim of
enotional injury.

Bible testified that after her non-pronpotion due to
retaliation, mgraine headaches which had been in rem ssion for
four to six years returned and increased in frequency and
intensity. Both she and her husband testified that she was deeply
depressed; she lost interest in her Arabian horse, her cooking and
her crafts; she frequently cried uncontrollably, so nuch so that
she had to quit attending church for fear of burdening her friends
W th her sobbing during the services; she |lost interest in sex and
was treated for sleeplessness. Her husband testified that she was
a different person than the one he had known for twenty years.

Dr. Axelrad, Bible's psychiatrist, testified at I|ength
regarding Bible's history, her treatnent, and his diagnosis of

maj or depressive disorder, recurrent noderate. The doctor
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testified as to the causal connection between the retaliation and
his diagnosis. He testified regarding the severity of her injuries
and the likelihood that they would continue into the future.

Finding sufficient record evidence to support the award, we
find no error in the trial court’s judgment wth respect to
damages.

|V
Havi ng considered the issues raised by the appellant and

finding no error, we AFFIRM

Judge Garza concurs in the judgnent only.
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