IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20618 c/w
No. 00-20619
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
HERM LO HERREROQ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H- 00-CV-1018
USDC No. H 95-CR-231-3
© April 27, 2001
Before SM TH, BENAVI DES, and DENNI'S, C rcuit Judges.
PER CURI AM *

Currently before the court in No. 00-20618 is the notice of
appeal filed by Herm |l o Herrero, federal prisoner # 70135-079, from
the district court’s dismssal wthout prejudice of his 28 U S. C
§ 2255 notion as successive. The notice of appeal has been
construed as a request for a certificate of appealability (COA)
pursuant to Fed. R App. P. 22(b). Also before the court in No.

00- 20619 is Herrero' s appeal fromthe district court’s denial of

his 18 U S. C 8§ 3582(c)(2) motion for a reduction of sentence

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because both appeals share the sane record, appeal Nos. 00-20618
and 00- 20619 are hereby CONSOLI DATED. See Fed. R App. P. 3(b)(2).
Herrero argues in No. 00-20618 that the district court erred
in construing his 28 U.S.C. § 2255 notion, which attacked his prior
state court convictions, as successive. Because Herrero has not
shown why he could not have raised this challenge in his first 28
US C 8§ 2255 notion, he has failed to denonstrate that jurists of

reason would find it debatable whether the district court was

correct inits procedural ruling. Slack v. McDaniel, 529 U S. 473,

484 (2000). Accordingly, the request for a COAin No. 00-20618 is
DENI ED

Herrero argues in No. 00-20619 that the district court erred
in applying the 1995 version of the Sentencing QGuidelines, which
i ncor por at ed anendnent 528, to find that he was a career offender.
He is not seeking relief as aresult of a subsequent anendnent that
has |lowered his guidelines range; he instead is attacking the
district court’s application of the guidelines in his case. Such
clains are not cognizable under 18 U S. C. 8 3582(c)(2). The
district court therefore did not abuse its discretion in denying

the notion. United States v. Shaw, 30 F. 3d 26, 28 (5th Cr. 1994).

The judgnent of the district court in No. 00-20619 is AFFI RVED



