UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-20334
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

EUGENI O LUEVANO- VELA, al so known as Eugeni o Vel a,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
H 99- CR- 437- ALL

June 7, 2001
Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.

PER CURI AM *

Def endant Eugeni o Luevano-Vel a appeals his conviction after
guilty plea for violation of 8 U S.C. §8 1326, which prohibits a
person who has been previously deported from being present in the

United States wi thout consent of the Attorney General. W affirm

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Luevano-Vela’s indictnent, filed August 4, 1999, alleged that
he, “an alien previously deported and renoved from the United
States, was found present in the United States at Houston, Texas
W t hout havi ng obt ai ned the consent of the Attorney General of the
United States to apply for readmssion into the United States.”
Prior to entering a gquilty plea, Luevano-Vela filed a notion to
dismss the indictnent, arguing that it failed to allege that he
was found in the United States after an unlawful reentry or that he
had the requisite nens rea to commt the offense. The district
court denied the notion and sentenced Luevano-Vela to 78 nont hs of
i nprisonnment followed by a three-year term of supervised rel ease.

On appeal, Luevano-Vela challenges the sufficiency of his

i ndi ctment, which challenge we review de novo. See United States

v. GQuzman- Ccanpo, 236 F.3d 233, 236 (5th Cr. 2000).

Luevano- Vel a contends that his indictnment was insufficient to
support the 16-level increase in his offense level and the
resul ting enhanced sentence under 8 1326(b)(2) because it did not
allege that he had a prior felony conviction. Section 1326(a)
provides that an alien without a prior conviction who is convicted
of illegal reentry follow ng deportation faces a two-year nmaxi mum
prison sentence. Under 8 1326(b)(2), however, if the alien’s prior
deportation was subsequent to a conviction for an aggravated
fel ony, the maxi mum sentence is twenty years. The Suprene Court

has held that, because 8 1326(b)(2) provides for a sentencing



factor and not a separate crimnal offense, the aggravated fel ony
triggering the i ncreased maxi numpenal ty need not be alleged in the

indictnent. Al nendarez-Torres v. United States, 523 U. S. 224, 235

(1998). Luevano- Vel a acknow edges that Al nendar ez-Torres

forecl osed the issue, but he argues that Apprendi v. New Jersey,

120 S. C. 2348 (2000), indicates that Al nendarez-Torres isS no

| onger viable. See Apprendi, 120 S. C. at 2362 & n.15. However,

this court has held that the Suprenme Court’s Apprendi decision

“expressly declined to overrul e Al nendarez-Torres,” which therefore

remains in effect. United States v. Dabeit, 231 F. 3d 979, 984 (5th

Cr. 2000), cert. denied, 121 S. C. 1214 (2001). W find no nerit

i n Luevano-Vel a’ s Apprendi argunent.

Luevano- Vel a next contends that his indictnment does not charge
an of fense because it failed to allege the requisite nens rea, that
is, general intent. The general intent of a defendant to re-enter
the United States may be inferred fromthe fact that the defendant
was previously deported and subsequently found in the United States

W t hout consent of the Attorney CGeneral. United States v. Berri os-

Cent eno, F.3d __, 2001 W. 435494, *3 (5th Gr. April 27,

2001). The indictnent in the instant case is alnost identical to

the indi ctnment found sufficient in Berrios-Centeno. 1d. at *4 n. 4.

We concl ude t hat Luevano-Vel a' s indictnment sufficiently all eged the
general intent nens rea required in 8 1326 of fenses.

Luevano- Vel a then chall enges his sentence, arguing that the



district court erred in enhancing his offense based on his prior
aggravated fel ony conviction. H's only prior felony was a 1980
conviction for the unauthorized use of a notor vehicle handed down
by a state district court. He argues that the offense did not have
the elenment of the use, attenpted use, or threatened use of
physi cal force against the person or property of another. He
argues in the alternative that his conviction falls outside the
scope of a crine of violence because he recei ved a suspended t hree-
year termof inprisonnment and probation, which did not qualify as
a year or nore of inprisonnent. He recognizes that this court has

already rejected his argunents in United States v. Galvan-

Rodri guez, 69 F.3d 217, 219 (5th Cr.), cert. denied, 528 U S. 837

(1999) and United States v. Banda-Zanora, 178 F.3d 728, 730 (5th

Cr. 1999). W agree. The district court did not err in inposing
the 16-1evel enhancenent based on Luevano-Vela s prior conviction.

Based on the foregoing, we affirm Luevano-Vela s conviction
and sent ence.

AFFI RVED.



