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Bef ore BARKSDALE, EM LIO M GARZA, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Def endant - appel l ant Arvell J. Rabe (Rabe) appeals his
convictions for bank fraud (18 U S.C. 8§ 1344) arising out of an
al | eged check kiting schene. The sole issue Rabe rai ses on appea
is whether the district court erred in charging the jury wth

respect to “deliberate ignorance.” Finding that any error was

Pursuant to 5THOR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THQR R 47.5. 4.



harm ess, we AFFI RM

| . FACTUAL AND PROCEDURAL HI STORY

The evidence at trial established that, in 1996, Rabe set up
a commerci al checking account wth Norwest Bank. The account was
in the nane of A J. Rabe, Inc., doing business as Eastex Livestock
Conpany (the “Norwest Account”). Rabe also had an account at
Citizens State Bank (“Citizens”) in Marlin, Texas, in the nane of
Marlin Livestock Conpany (the “Marlin Livestock account”). Rabe
requested that Citizens authorize a person naned Kinberly Truax to
sign checks on the Marlin Livestock account.

The all eged kiting schenme began in June 1997. From June to
Sept enber, Rabe deposited checks into the Norwest account drawn on
the Marlin Livestock account. Thereafter, he would obtain a
cashier’s check from Norwest against the uncollected deposit and
then deposit that check into the Mrlin Livestock account.
Overall, Rabe deposited into the Marlin Livestock and Norwest
accounts “kited” checks totaling $2.8 million, while his actual
deposits totaled only $66,000. During that tine, Rabe deposited
into the Norwest account eleven checks drawn on the Mrlin
Li vest ock account, payable to Eastex Livestock or A J. Rabe, Inc.
Each Marlin Livestock check was purportedly signed by Kinberly
Tr uax. Rabe and Truax contradicted each other’'s testinony
regardi ng whether Truax had authorized Rabe to sign her nane.
Nevert hel ess, Rabe admtted that he had signed the checks in
Kinmberly Truax’s nanme, and Truax testified that the signature
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aut hori zation for the Marlin account was not hers.

Four of the deposits in question were nmade in person at the
Briarcrest branch, four were made in person at the Rock Prairie
| ocation, and three were nmailed to the bank. On either the day
each deposit was nade or on the follow ng day, Rabe would go to
Norwest’s Rock Prairie | ocation, sone six to eight mles fromthe
Briarcrest |location, and obtain a cashier’s check i n anounts nearly
equal to the anobunt of the deposit.

The jury found Rabe guilty of ten counts of bank fraud. The
district court sentenced himto twenty-one nonths of inprisonnent
as to each count, to run concurrently.

1. JURY | NSTRUCTI ON

The only issue Rabe raises on appeal is that the district
court erred by giving ajury instruction on “deli berate ignorance.”
This Court reviews challenged jury instructions for abuse of
discretion and will not reverse if the court’s charge, viewed in
its entirety, is a correct statenent of the law which clearly
instructs jurors as to the relevant principles of | awapplicable to

the factual issues confronting them See United States v.

Her nandez, 92 F.3d 309, 311 (5th Cr. 1996); United States V.

Qg ebode, 957 F.2d 1218, 1228 (5th Cr. 1992). W ook to the
entire charge in the context of the trial and wll reverse only if
the charge, as a whole, “msled the jury as to the elenents of the

offense.” United States v. Wly, 193 F. 3d 289, 300 (5th Cr. 1999)

(internal quotation marks and citations omtted).

3



The district court instructed the jury that in order to find
Rabe guilty they had to find, inter alia, that Rabe executed or
attenpted to execute a schene or artifice to defraud Norwest Bank
and that he acted knowi ngly. The court instructed the jury that a
schene to defraud neans a plan involving a false or fraudul ent
pretense or prom se “intended to deceive others in order to obtain
sonething of value.” Further, the court stated that a defendant
acts with “intent to defraud if the defendant acted know ngly and
wth the specific intent to deceive, ordinarily for the purpose of
causing sone financial loss to another or bringing about sone
financial gain to the defendant.” The word “knowi ngly” was defi ned
as neani ng “that the act was done voluntarily and intentionally and
not because of m stake or accident.”

The court then gave the follow ng instruction:

You may find that a defendant had knowl edge of a fact if

you find that the defendant deliberately cl osed his eyes

to what ot herw se woul d have been obvious to him \Wile

know edge on the part of the defendant cannot be

established nerely by denonstrating that the defendant

was negligent, careless, or foolish, know edge can be

inferredif the defendant deliberately blinded hinself to

t he exi stence of a fact.

Rabe objected to this instruction, arguing that there was no
evi dence of subjective knowl edge of illegality and that he adm tted
writing the checks; thus, a deliberate-ignorance instruction was
not appropriate. The Governnent countered that the instructi on was

appropri ate because Rabe avoi ded his account officer, Robert Wod

(Wod), by going to the Rock Prairie branch to obtain the cashier’s



checks. The court overrul ed the objection and, at Rabe’s urging,
added a good-faith instruction.?

W will assunme for purposes of this appeal that the
district court erred by giving the deliberate-ignorance
i nstruction. It therefore nust be determ ned whether the
error was harnl ess. An erroneous jury instruction that
pertains to an elenent at issue is harmess “if the evidence
of guilt is so overwhelmng that the error could not have

contributed to the jury’'s decision to convict.” See United

States v. Chen, 913 F.2d 183, 188 n.6 (5th Cr. 1990)

(internal quotation marks and citation omtted).

Rabe contends that the instruction was not harmnl ess error
because there was evidence that Rabe reasonably could have
believed that Wod had given him a floating |oan. For
exanpl e, on several occasions, Wod approved checks i n excess
of the $10-12,000 Iimt against uncollected funds for Rabe’s

busi ness purposes, and the Rock Prairie personnel authorized

! The court instructed on good faith as foll ows:
Good faith is a conplete defense to the
charges in the indictnment, since good faith on
the part of the defendant is inconsistent with
intent to defraud or willful ness, which is an
essential part of the charges. The burden of
proof is not on the defendant to prove good
faith, of course, since the defendant has no
burden to prove anything. The governnent nust
establ i sh, beyond a reasonabl e doubt that the
defendant acted wth specific intent to
defraud as charged in the indictnent.



cashier’s checks in significant anounts. According to Rabe,
however, the deliberate-ignorance instruction “tipped the

scal es,” because it created a risk that the jury woul d equate
specific intent with deliberate ignorance, and thus all owed
the jury to find Rabe guilty if he “should have known” t hat
his actions would defraud Norwest, even if he did not intend
to do so.

Ajury may infer intent to defraud fromall the facts and

ci rcunstances surrounding the transaction in question. See

United States v. Aubrey, 878 F.2d 825, 827 (5th Cr. 1989)

(mail -fraud case). Rabe clearly knewthat there were no funds
inthe Marlin Account to cover the checks he deposited in his
Nor west Account, as there was little to no business activity
for Marlin and he knew that he was witing checks against
ot her checks rather than against cash deposits.? He also
signed Kinberly Truax’s nane to the checks, although she did
not work for himand was in prison at the tinme the checks were
signed. Mbst significantly, on several occasions, Rabe made
deposits at one branch of his bank and then obtai ned cashier’s
checks on the sane day at another branch, only a few mles
away. These facts support an inference that Rabe was engaged

in a schenme to defraud Norwest.

2 According to FBI financial anal yst Ronal d Enmert, there was no
evidence of any significant business activity for either Mrlin
Li vestock or Eastex during 1997.



Finally, the instructions as a whol e enphasi zed that the
Governnent was required to prove specific intent to defraud,
and Rabe was allowed to argue that he believed that his
actions were authorized by Norwest. The court told the jury
that good faith was a defense and that the Governnent had to
prove Rabe’s specific intent to defraud. The Governnent did
not nention deliberate ignorance in its cross-exam nation of
Rabe or in its closing remarks, and there was no evidence
adduced at trial that Rabe deli berately i gnored any suspi ci ous
facts. These factors, conbined with the evidence of Rabe’s
guilt, persuade us that the instruction, even if erroneously
gi ven, could not have contributed to the jury’'s decision to
convi ct .

Accordingly, the district court’s judgnent is AFFI RVED



