IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11169

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN CRUZ CERVANTES- GARCI A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas, Fort Wrth
(4:00-CR-109-1-Y)

May 22, 2001
OPI NI ON ON GOVERNMVENT’ S MOTI ON

Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.

PER CURI AM *

The gover nment has noved for di sm ssal i nasnmuch as t he Appel | ant
has raised in his sole issue an argunent controll ed by Al nendarez-
Torres v. United States, 523 U S 224, 226-27 (1998). | ndeed,
Appel | ant does not claim otherw se; he concedes that Al nendarez-
Torres is the controlling authority and stands in contravention of

his argunment. Nonethel ess, he raises the argunent to protect his

Pursuant to 5THOR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THQR R 47.5. 4.



right to further review W do not agree with the governnent that
the claimis frivolous because a nenber of the Suprene Court that
deci ded Al nendarez-Torres has indicated in a related case that the
decision in Al nendarez-Torres was m staken. See Apprendi v. New
Jersey, 120 S.Ct. 2348, 2367-80 (2000) (Thomas, J., concurring).
Al mendar ez- Torres was decided by a 5-4 vote with Justice Thomas a
part of the majority. Under such circunstances, we reject the
contention that Appellant’s appeal is frivolous. Nonet hel ess,
because it i s unm st akably cl ear that Al nendarez-Torres control s the
di sposition of the case and we are bound t hereby, we summarily affirm
t he judgnent of the district court inlieuof dismssal of Appellant’s
appeal .

Mot i on Deni ed, Judgnment AFFI RMED



