IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10161
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
KEVI N LERAY HENDERSON

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CR-111-6-P
Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *
Attorney Al exander Cal houn was appointed to represent Kevin

Hender son, and he has now noved for | eave to withdraw and filed a

brief as required by Anders v. California, 386 U S. 738 (1967).

Hender son received a copy of counsel’s notion and brief, and has
filed a response which discusses a difference between the anobunt
of drugs specified in his indictnent and the anount specified in
sent enci ng cal cul ati ons.

Henderson’s argunent is frivol ous because our recent

deci sions explain that a fact used in sentencing cal cul ati ons

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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whi ch does not increase a penalty beyond the statutory maxi num
need not be alleged in an indictnment or proven to a jury beyond a

reasonabl e doubt. See United States v. Keith, = F.3d __, 2000

WL 1532802 (5th Gr. 2000). In this case, the sentence Henderson
recei ved was i ncreased because of the greater anount of drugs,
but it was still less than the statutory maxi num

Qur independent review of the brief and the record discl oses
no ot her non-frivol ous issue. Accordingly, counsel’s notion for
| eave to withdraw i s GRANTED, counsel is excused from further
responsibilities herein, and the APPEAL IS DI SM SSED. See 5th
CGr. R 42. 2.



