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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is whether the arnmed robbery of the keys to
a vehicle from its owner, only 15 feet from the vehicle,
constitutes taking the vehicle “fromthe person or presence” of the
victim within the neaning of the federal carjacking statute, 18
Uus C § 21109. Sheron Edwards raises this issue, as well as
several others, in appealing his conviction and sentence for

carjacking and use of a firearmduring a crinme of violence. W

AFFI RM

“Circuit Judge of the Seventh Circuit, sitting by designation.



Early on 15 March 1999, at approximately 12:30 a.m, Kenneth
Burns returned to his residence in Starkville, M ssissippi. After
parking his vehicle in the parking lot, he noticed sonmeone —whom
he later identified as Edwards —wal king toward him Burns exited
his vehicle, locked it, put the keys in his pocket, and started
wal king to his apartnment. Edwards approached Burns and asked for
directions to the M ssissippi State University canpus. (Burns knew
he was in trouble; the canpus was only two blocks from Burns
apartnent.) After Burns gave Edwards the directions, Edwards
pulled a gun, held it to Burns’ chest, and demanded his keys and
wal | et .

Burns threw his keys on the ground. Edwards ordered Burns to
get on his knees. After Burns did so, Edwards struck Burns on the
back of the head with the gun, pulling the trigger sinultaneously.
Bel i eving he had been shot in the back of the head, because his
body was nunb and bl ood was com ng fromhis nmouth, Burns fell face-
first to the ground, and pretended to be dead. Edwards took Burns’
wal l et from his back pocket, and retrieved Burns’ keys from the
ground where Burns had thrown them

Usi ng the keys, Edwards drove away in Burns’ vehicle. Burns
testified at trial that the arnmed robbery took place on the

sidewal k off the parking | ot, about 15 feet fromwhere his vehicle

was par ked.



Burns ran to a nearby house, and the police were summobned.
After Burns described the robbery to officers, they drove himto
the scene of an autonobile accident. Burns’ vehicle had been
i nvol ved in the accident; and, at the scene, he identified Edwards
as his assail ant.

Edwar ds was charged with carjacking, causing “serious bodily
injury”, in violation of 18 U S.C 8§ 2119, and use of a firearm
during a crinme of violence, inviolation of 18 U S.C. §8 924(c). A
jury found Edwards guilty on both counts. Departing upward from
the Sentencing CGuidelines range, the district court sentenced
Edwards to consecutive 120-nonth sentences for each conviction.

1.

Edwards chal |l enges the sufficiency of the evidence for his
carjacking conviction, claimng the Governnent failed to prove he
took the vehicle fromBurns’ “person or presence” as required by 8
21109. In addition, he contends: 8§ 2119 is unconstitutionally
vague; the evidence was insufficient to prove Burns sustained
“serious bodily injury” wunder 18 U S C 8§ 2119(2) (sentence
enhanced for serious bodily injury); and the district court erred
by denying his notion to suppress identification evidence, refusing
to order that his sentence run concurrently with any state sentence
to be inposed, and departing upward.

Only the first issue —8 2119's “person or presence” el enent

—requires discussion. The remaining issues are without nerit.



The carjacking statute proscribes taking a notor vehicle “from
the person or presence of another by force and violence or by
intimdation”. 18 U S C 8§ 2119 (enphasis added). Edwar ds
contends that the evidence is insufficient to prove he took Burns’
vehicle fromhis “person or presence ... by force and viol ence or
by intimdation”, because Burns was not in the vehicle, and he only
took Burns’ keys fromhis “person or presence”’.

Edwar ds presented this issue in pre- and post-verdict notions
for judgnent of acquittal. Accordingly, in considering his
sufficiency challenge, we review the evidence in the |ight nost
favorable to the verdict, to determ ne whet her any reasonable trier
of fact could have found that the evidence established guilt beyond
a reasonabl e doubt. E.g., United States v. Martinez, 975 F. 2d 159,
160-61 (5th Cir. 1992), cert. denied, 507 U.S. 943 (1993). O
particul ar inportance to the case at hand is that “[a]ll reasonabl e
i nferences fromthe evidence nust be construed in favor of the jury
verdict”. 1d. at 161.

Qur court has not addressed § 2119's “person or presence”
element. “Presence” is not defined by the statute. No authority
need be cited for the requirenent to apply the plain neaning of the
words used in a statute. But, the dictionary definition of
“presence” does not provide the requisite certainty. WSBSTER S TH RD

NEW | NTERNATI ONAL DI CTI ONARY 1793 (1986) defines “presence” as “the part



of space within one’s ken, call, or influence: the vicinity of or
the area imedi ately near one”.

It is quite arguable that, wunder this definition, Burns’
vehicle, being only 15 feet (approximately five or six steps) away
from him was in his “presence’” because it was, in a relative
sense, wthin his “influence” or in his “vicinity”. Mor e
certainty, however, is required.

An alternative source for construing the statute, |legislative
hi story, does not address this issue. United States v. Kinble, 178
F.3d 1163, 1166-67 (11th Cir. 1999), cert. denied, ___ US. |
120 S. . 805, 806 (2000). In addition to the holding by the
El eventh Crcuit in Kinble, discussed infra, the issue has been
addressed by two other circuits.

In United States v. Lake, 150 F.3d 269 (3d G r. 1998), cert.
denied, 525 US. 1088 (1999), the Third Crcuit rejected a
contention simlar to Edwards’. Lake took the victims keys at
gunpoint; ran up a steep path to the road, where the victinms car
was parked; and drove it away. 1d. at 270-72. The victim pursued
Lake, but did not reach himin tinme to prevent the vehicle theft.
ld. at 272-73.

Lake clainmed the evidence was insufficient to prove he took
the vehicle fromthe victinis “person or presence”, because, when
he took her Kkeys, the victim could neither see nor touch her

vehi cl e. ld. at 272. The court observed: “The carjacking



statute’s requirenent that the vehicle be taken ‘fromthe person or
presence of the victim ‘tracks the | anguage used in other federal
robbery statutes’”. Id. at 272 (citing 18 U S.C. 8§ 2111, 2113,
2118; internal quotation marks and other citations omtted).

Under those statutes, property is in the presence of a
person if it is so within his reach, observation or control, that
he could if not overcone by violence or prevented by fear, retain
his possession of it’”. ld. at 272 (enphasis added) (quoting
United States v. Burns, 701 F.2d 840, 843 (9th Cr.) (affirmng
conviction for violation of 18 U.S.C. § 2111, proscribing robbery
commtted within territorial jurisdiction of United States, where
victim s car was taken after he was robbed of his keys at gunpoi nt
whil e inside a nearby store), cert. denied, 462 U S. 1137 (1983));
see also Norris v. United States, 152 F.2d 808, 809 (5th Gr.)
(“Robbery in its usual and ordinary sense, and as used in [forner
18 US.C 8§ 99, now 18 U S C § 2112, proscribing robbery of
personal property belonging to the United States] neans the
f el oni ous taking of property fromthe person of anot her by vi ol ence
or by putting himin fear. A felonious taking in his presence is
a taking fromthe person when it is done with viol ence and agai nst
his will.” (enphasis added)), cert. denied, 328 U S. 850 (1946).
Applying the definition used for federal robbery statutes, the

Third Crcuit held: there was evidence fromwhich a rational jury

could have inferred that, because she was fearful, the victim
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hesit at ed before pursuing Lake; and, had she not so hesitated, she
coul d have prevented the theft of her car. 150 F.3d at 273.

Chi ef Judge Becker dissented, id. at 275-76, stating he “woul d
join an opinion upholding Lake’s conviction for ‘keyjacking,’ or
for both key robbery and grand | arceny”, but could not agree Lake
had taken the vehicle fromthe victinis “person or presence”. |d.
at 275. He rejected the majority’s view of “person or presence”,
maintaining it was contrary to the plain neaning of “presence”.
Id. (noting the above-discussed dictionary definition: “t he
vicinity of or the area i medi ately near one”). He al so disagreed
wth the majority’s enphasis on what the victim m ght have done,
had she not been afraid. |d. at 275-76. He reasoned that, if the
relevant inquiry was what the victimm ght have done but for fear,
the fact that her vehicle was nearby was irrelevant to the
majority’ s approach. |[|d. at 276.

In Kinble, the Eleventh Crcuit adopted the Third Crcuit’s
definition of “person or presence”. Wile robbing a restaurant,
def endants held the manager at gunpoint and demanded the keys to
hi s vehicle, which was parked outside the restaurant. 178 F.3d at
1164. They then used the vehicle to escape. Id.

The Eleventh GCrcuit held that the victim was sufficiently
near his vehicle when the defendants robbed himof it to satisfy
the “person or presence” requirenent, because, had the victim®“not

been in fear for his safety, he could have reached the car and



prevented its taking”. 1d. at 1168. The court rejected the view
inthe Lake dissent that the vehicle’s proximty to the victi mwas

irrel evant, stating:
[ Bl ecause the statute explicitly requires the
car to be wthin the victims ‘person or
presence’ and presence requires an unspecified
but nevert hel ess undeni abl e proximty,
nearness to the vehicle 1is a relevant
criterion under 8 2119 and nust be eval uated
when determ ning guilt or innocence.

ld. at 1168 n.1 (enphasis added).

The Tenth Crcuit has also applied the sanme definition of
“person or presence” to 8§ 2119. See United States v. More, 198
F.3d 793, 796-97 (10th Cr. 1999), cert. denied, __ US _ , 120
S. C. 1693 (2000). The court rejected defendant’s challenge to
the sufficiency of the evidence, holding that defendant took the
vehicle fromthe victims “person or presence” when he took the
keys to her vehicle after tying her up inside a bank during a
robbery, and left the scene in her vehicle, which was parked

out si de t he bank. ld. at 794-95, 797. The court stated:

A reasonable jury could have found that the

victim... could have prevented the taking of
her vehicle had she not been fearful of the
def endant . The keys to the vehicle were in

[the victinmis] imediate control and had she
not been under the control of the defendant
and fearful for her life, she could have
easily wal ked out the door to the parking | ot
and driven away in her car, thus preventing
the defendant fromtaking it.

ld. at 797 (enphasis added).



We agree with the Eleventh Circuit that “this interpretation
of ‘person or presence’ from the robbery statutes conforns with
both the | anguage and the purpose of § 2119”. Kinble, 178 F. 3d at
1167. As that court noted, enactnent of the carjacking statute
followed “a rash of car robberies where the victins were either
forced fromtheir cars or robbed just prior to getting into the
vehi cl es”. | d. “Under this interpretation, the victim nust be
sufficiently near to the vehicle for it to be wthin reach,
i nspection, or control and, absent threat or intimdation, to be
able to maintain control of it”. Id. at 1168. “For a car to be
within one’s reach or control, it nust be accessible.” Id.

Applying this interpretation to the facts at hand, the
evi dence was sufficient to support a reasonable jury finding that
Edwards took Burns’ vehicle from his “person or presence ... by
force and violence”. See 18 U . S.C. 8§ 2119. Burns, who had just
parked and exited his vehicle, was only 15 feet away fromit when
Edwards forcibly took the vehicle’'s keys from the ground where
Burns had thrown themat the inception of the arned robbery. After
having been struck on the head by Edwards, who simultaneously
di scharged his gun, causing Burns to believe he had been shot,
Burns pretended to be dead. The jury reasonably could have
inferred that, had Burns not been in fear for his safety (a nost
under st andable reaction to the circunstances), he could have

qui ckly reached his vehicle and prevented Edwards fromtaking it.



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.
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