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For this appeal, the threshold issue is our jurisdiction vel
non to consider the district court’s permtting an anendnment
joining a party, which resulted in both the destruction of

diversity of citizenship and the remand of the action to state

Circuit Judge of the Ninth Circuit, sitting by designation.



court. On the one hand, if we have jurisdiction, we nust consider
whet her allowi ng the anmendnent was proper. On the other hand, if
jurisdiction is lacking, we nmust consider the constitutionality of
28 U.S.C. 8§ 1447(d)’ s preclusion of our review (Section 1447(d)
bars review of remand orders except in certain civil rights cases.)
Because we | ack jurisdiction and 8§ 1447(d) is constitutional, the
appeal is DI SM SSED.
| .

I n Novenber 1998, Lilah Joyce Dol eac filed this wongful death
actionin state court, claimng Dr. Arne M chal son was negligent in
failing to discover an aneurysm while reviewing an MR of her
husband, Louis Dol eac. Several years after the MR, M. Dol eac di ed
of conplications arising fromthe aneurysm

In additionto Dr. Mchal son, the original conplaint |isted as
defendants “John Does A, B, C and D', identified as

parties to this action whose identities are

unknown at this tine, ... [who are] other
health care providers or persons ... which at
any time wundertook ... or had a duty to
provide mnedical care or services to the
Plaintiff and whose negligence ... and/or

account abl e conduct caused or contributed to
the Plaintiff’s damges and injuries as
al | eged herein.
VWhen the action was filed, Dr. Mchalson was a citizen of
| daho; Plaintiff, of Mssissippi. Therefore, that Decenber, Dr.

M chal son renpved this action to federal court on the basis of

diversity of citizenship. 28 U S . C 88 1332, 1441, 1446. The day



after renoval, the magi strate judge i ssued an order concerning the

fictitious parties.
[ A gluestion appears regardi ng subject matter
jurisdiction.... Plaintiff shall file [a]
remand notion bringing jurisdictional concerns
to issue or identify, if possible, sone of
[the] John Doe nedical defendants, nobst of
whom woul d seemto be residents of this state
as was the renoving defendant when this
all eged negligent act[] occurred. Under
certain circunstances, [ a] case can be
remanded when [a] necessary defendant|[] sued
under [a] ficti[ti]Jous nanme is identified to
be non-di verse even t hough John Doe def endants
[ are] di sregarded for ori gi nal r enoval

purposes pursuant to [the] 1988 Act[, 28
U S C § 1441(a)].

(Enphasi s added.) The court stayed discovery pending remand ve
non.

Plaintiff noved to remand in January 1999, asserting that
renoval was inproper “due to the existence of as yet unidentified
John Does [sic] Defendants, which are, upon information and beli ef,
resident citizens ... of Mssissippi” and requesting limted
di scovery to determne the identity of those defendants.

Five nonths later, in June 1999, Plaintiff noved to anend her
conplaint to add as a co-defendant Gulf Coast |Imaging, P.A (CGCl),
acitizen of Mssissippi. Plaintiff alleged that Dr. M chal son had
acted under GCl's direction and supervision and that its enpl oyees
assisted himin reading the filnms at issue and/or in conpleting the
report. The putative anended conplaint naned as defendants Dr.

M chal son, GCI, and John Does A through F. (As discussed infra,



the parties dispute whether GCI was substituted for a John Doe
def endant or added as a new party.)
In considering whether to allow the anendnent to add a non-
di verse party whose inclusion would destroy diversity and thereby
divest the court of jurisdiction, the district court considered
four factors it gl eaned from Hensgens v. Deere & Co.:
(1) the extent to which the purpose of the
amendnent s to def eat f eder al
jurisdiction,

(2) whether plaintiff has been dilatory in
aski ng for anendnent,

(3) whether plaintiff will be significantly
injured if amendnent is not allowed, and

(4) any other factors bearing on the
equities.

Dol eac v. M chal son, No. 1:98-CV-553-BrR (S.D. M ss. 28 Sept. 1999)
(unpubl i shed) (enphasis added) (citing Hensgens v. Deere & Co., 833
F.2d 1179, 1182 (5th Cr. 1987), cert. denied, 493 U S. 851
(1989)). The Hensgens factors guide the court in whether to allow
an anendnent to add a “nondiverse nonindispensable party”.
Hensgens, 833 F.2d at 1182. The district court concluded:
Plaintiff had a reason to seek GCl’'s joinder, independent of a
desire to remand, in that it was another potential source of funds
to satisfy a damages award; because the tinme-lapse between the
court’s Decenber order and the notion to anmend was i nexplicably

| engthy, Plaintiff had been dilatory; denial of the anendnent woul d



significantly injure Plaintiff by forcing her to undergo the del ay
and expense of trying in tw courts what was essentially the sane
action; and other factors bearing on the equities included the
interest in judicial econony, Plaintiff’s choice of a non-federal
forum and the stage of the proceedings. |In a single order, the
district court: (1) ruled joinder was warranted; and (2) because
the anmendnent destroyed diversity, remanded the action to state
court, quoting 28 U.S.C. 8§ 1447(c) (“[i]f at any tinme before final
judgnent it appears that [it] |acks subject matter jurisdiction”).
1.

Dr. Mchal son maintains we have jurisdiction to review the
order which al |l owed t he anendnent and t hen renmanded, asserting that
the anmendnent is both separable and, under the collateral order
doctrine, appeal able. Notwi t hstanding the facial sinplicity of
this issue, the precedent addressing our jurisdiction is conplex.
In addition to asserting we have jurisdiction, Dr. M chal son
contends: the district court erred in failing to apply 28 U S. C
8 1441(a) (John Doe defendants ignored for purposes of renoval);
and, if the order is reviewable, the district court abused its

discretion in allowing the anmendnent.?2 In the alternative, he

2Dr. M chal son requests either reversal through direct appea
or issuance of a wit of mandanus; however, because he never filed
a mandanus petition, we need not reach that issue. Furthernore,
“Therntron [ Products, Inc. v. Hermansdorfer, 423 U. S. 336 (1976), ]
requires review by mandanus only when the district court has
remanded a cause w thout authority to do so”. McDernott Int’l
Inc. v. Lloyds Underwiters of London, 944 F.2d 1199, 1203 (5th
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contests the constitutionality of § 1447(d), which precludes
appellate review when the remand is for lack of subject matter
jurisdiction.® (Pursuant to 28 U S.C. 8 2403, the United States
was permtted to intervene to defend the constitutionality of 8§
1447(d).)
A

The parties di spute whet her GCI was substituted for one of the
John Does or added under Federal Rule of G vil Procedure 19.
Al t hough Dol eac stated that the notion to anmend under Rule 15(a)
was in response to the magi strate judge’ s suggestion that Dol eac
attenpt to identify the John Does, the district court treated the
anendnent as a joi nder under Rules 15, 20, and 21 (not Rule 19),
and the anended conpl ai nt nanes as defendants Dr. M chal son, GO,
and John Does A-F (i.e., the John Does in the original conplaint

all reappear in the amended conpl aint?).

Cir. 1990) (enphasis added).

5Dr. Mchalson filed a tinely notice of appeal of “the
Menor andum Qpi ni on and Order granting Plaintiff’s Mdtion to Arend
Conpl aint” and noved for a stay of proceedi ngs pendi ng appeal
whi ch was denied. The parties dispute whether the notice limts
the appeal to sinply whether the allowance of the anmendnent was
proper or whether the appeal extends to the propriety of remand as
wel | . Dol eac contends that, because Dr. M chal son fail ed to appeal
the remand, he cannot challenge the constitutionality of denying
review of it. Because the remand was enconpassed i n t he nenorandum
and order referenced in the notice of appeal, Mchalson has
appeal ed both issues. See FED. R App. Proc. 3(c) (1) (notice of
appeal nust, inter alia, designate judgnent, order, or part thereof
bei ng appeal ed).

“Not only do all the John Does in the initial conplaint
reappear in the anmended conplaint, two nore are naned; the group

6



Dr. Mchal son asserts that, if GCl was substituted for a John
Doe defendant, 8§ 1441(a) precludes consideration of its
citizenship. W disagree. Even assumng GCI was so substituted
(rather than added as a new party), 1its presence destroyed
diversity and defeated subject matter jurisdiction.

Section 1441(a) states: “For purposes of renoval under this
chapter, the citizenship of defendants sued under fictitious nanes
shal | be disregarded”. 28 U S.C. 8§ 1441(a). Section 1447(e)
allows joinder and remand to state court if, after renoval, “the
plaintiff seeks to join additional defendants whose joi nder woul d
destroy subject matter jurisdiction”. 28 U S.C. 8§ 1447(e).

Dr. Mchal son admts that, under a traditional view of case
| aw, and pursuant to 88 1447(c) and (e) and 1332(c), the action
could not remain in federal court after the addition of GCl.
Nevert hel ess, he contends that § 1441(a)’s “pl ai n | anguage” applies
even after a John Doe defendant has been identified. He
di stingui shes the identification of a John Doe fromthe situation
covered by 8§ 1447(e), explaining that a John Doe is not an
“additional” party but rather one that has been present fromthe
begi nni ng of the case. Although the district court did not cite §
1447(e), it followed its procedure: allowng joinder, finding it

| acked subject matter jurisdiction, and then remandi ng.

grew from*“A-D’ to “A-F".



Whet her 8 1441(a) continues to apply to parties substituted
for John Doe defendants is an issue of first inpression in our
circuit. In Casas Ofice Machines, Inc. v. Mta Copystar Anerica,
Inc., the First Circuit rejected a claim distinguishing the
application of 8§ 1441(a) and § 1447(e) to anendnents. 42 F.3d 668,
674 (1st Cr. 1995) (concluding “8 1447(e) applies also to the
identification of fictitious defendants after renoval”). |In Casas,
the plaintiff, post-renoval, replaced fictitious defendants wth
two naned defendants, whose presence destroyed diversity. Id. at
670. (The defendants did not bring the lack of diversity to the
district court’s attention and challenged jurisdiction for the
first time on appeal. I|d. Unlike the case at hand, because there
was no remand order, the issue of the appellate court’s
jurisdiction over the district court’s order was not present in
Casas.) The First Grcuit sunmarized the issue as “whether this
substitution [of nanmed defendants for fictitious defendants], which
unquesti onably destroyed conpl ete diversity, also defeated federal
subject matter jurisdiction”. ld. at 673. Casas began by
di sti ngui shing Freeport-MMRan, whi ch, inconsidering substitution
under Federal Rule of Civil Procedure 25 (substitution because of
deat h, inconpetency, transfer of interest, or public official’s
separation fromoffice), held diversity jurisdictionis established
at the commencenent of the action and is not defeated by the

substitution of a non-diverse plaintiff who is not indispensable.



ld. at 673-74 (citing Freeport-MMRan Inc. v. K N Energy, Inc.,
498 U. S. 426, 428 (1991) (per curiam).

Casas held the specific legislative directive of 8§ 1447(e)
overrode the general principle of Freeport-MMRan because
“Congress has indicated that federal diversity jurisdiction is
defeated so long as, after renoval, fictitious defendants are
replaced with nondi verse, naned defendants, regardless of whether
t hey happen to be di spensabl e or indi spensable to the action”. Id.
at 674. Congress, in the legislative history of the Judicia
| mprovenents and Access to Justice Act of 1988, stated that 8§
1447(e) “also helps to identify the consequences that nmay foll ow
renoval of a case with unidentified fictitious defendants”. |Id. at
674 (quoting H R Rep. No. 889, 100th Cong., 2d Sess. 72-73 (1988),
reprinted in 1988 U S.C C. A N 5982, 6033). Therefore, the First
Circuit concluded: “diversity jurisdiction was lost ... when the
court allowed [the plaintiff] to identify +the fictitious

defendants”. |d. at 675.°

5'n addition, the legislative history of §8 1441 denonstrates
Congress intended 8 1441 to apply only until the John Doe party was
i dentified:

If the plaintiff seeks to substitute a
di versity-destroyi ng defendant after renoval,
the court <can act as appropriate under
proposed 8 1447(d) [enacted as § 1447(e)] to
deny joinder, or to permt joinder and renmand
to the State court.

Rep. No. 889, at 112 (enphasis added), reprinted in 1988
. C

H
U .A.N. at 6032. Li kewi se, the official comentary to the

R
.S. C
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Qur court cited Casas with approval in Cobb v. Delta Exports,
Inc., 186 F.3d 675, 680 (5th Gr. 1999). Cobb dealt wth the
addi tion of a defendant under Rule 19, not identification of a John
Doe. Nevert hel ess, we explained Casas’ conclusion that “the
| egislative history to [8 1447(e)] indicates that § 1447(e) applies
alsototheidentification of fictitious defendants after renoval”
ld. (quoting Casas, 42 F.3d at 674) (explaining that Casas found
rule of Freeport-MMRan extrenely narrow).

For the first tinme, we address the sanme issue as did the First
Circuit in Casas: “whether [] substitution [for a John Doe
def endant], which wunquestionably destroyed conplete diversity,
[coul d] al so defeat[] federal subject matter jurisdiction”. Casas,
42 F.3d at 673. Finding the First Crcuit’s reasoni ng persuasive,
we hold that 8§ 1441(a) applies only to John Doe defendants as such,
not to subsequently named parties identifying one of those

fictitious defendants.

revisions of 8§ 1441 supports this reading. It explains that
al though 8 1441(a) allows the defendant to renove by ignoring the
citizenship of the unknown defendant for the tine being,

the problem may return later, when, in the
course of the proceedings in federal court,
t he unknown defendant becones known, and it
al so beconmes known that his citizenship
defeats diversity. The result nay be a renmand
of the case for want of federal jurisdiction,
unless the plaintiff considers dropping the
spoi | sport fromthe case.

Comrent ary on 1988 and 1990 Revi sions of Section 1441, 28 U. S. C A
§ 1441 (enphasis added).

10



Because § 1441(a) applies only to John Doe def endants as such,
it is irrelevant whether Doleac’s anmendnent consisted of an
addition of a defendant or of an identification of a John Doe.
And, because 8§ 1447(e) apparently enconpasses both actions under
the term “join”, we will do the sane for the balance of this
opi ni on.

2.

Dr. Mchal son al so asserts jurisdiction was fixed at the tinme
of renmoval and the district court could not consider a change in
parties. Again, we disagree.

Cenerally, jurisdiction is determned at the
time the suit is filed.... However, addition
of a nondi ver se party w | def eat
jurisdiction.... The | anguage of 1447(c) does
not nean that the court cannot consider post-
renoval devel opnents.... [Most post-renova

devel opnent s —anendnent of pl eadi ngs to bel ow
jurisdictional anmount or change in citizenship
of a party — wll not divest the court of

jurisdiction but an addition of a nondiverse
defendant wll....

Hensgens, 833 F. 2d at 1181 (enphasi s added; citations omtted); see
Cobb, 186 F.3d at 677 (“post-renoval joinder of non-diverse
defendants wunder FeD. R Qv. P. 19 destroys diversity for
jurisdictional purposes and requires remand, even when the newy
joined defendants are not indispensable” (enphasis added)).
Furthernore, 8 1447(e) supports this understanding by directing
remand if the district court permts joinder of a defendant whose

citizenship destroys subject matter jurisdiction.

11



B
The far nore difficult question is whether we can review the

order which first all owed anmendnent and then remanded.

An order remanding a case to the State court

fromwhich it was renoved i s not revi ewabl e on

appeal or otherw se, except that an order

remandi ng a case to the State court fromwhich

it was renoved pursuant to section 1443 of

this title [civil rights cases] shall be

revi ewabl e by appeal or otherw se.
28 U.S.C. § 1447(d) (enphasis added). Beginning with the exception
carved out in Thernmtron Products, Inc. v. Hermansdorfer, 423 U S
336 (1976), the jurisprudence surrounding 8§ 1447(d) grew
i ncreasingly conpl ex. See Baldridge v. Kentucky-OChio Transp.,
Inc., 983 F.2d 1341, 1343-44 (6th Gr. 1993) (“The Suprene Court
stated long ago ... that the 8§ 1447(d) proscription is not as broad
as it seens.... Since Therntron, appellate courts have paved ot her
detours around 8§ 1447(d)’'s bar toreview ”). The Third and Seventh
Circuits observed: ““ITS]traightforward’ is about the |ast word
judges attach to 8§ 1447(d) these days”. Trans Penn Wax Corp. V.
McCandl ess, 50 F.3d 217, 222 (3d Gr. 1995) (quoting In re Anoco
Petrol eum Additives Co., 964 F.2d 706, 708 (7th Gr. 1992))
(internal quotation marks omtted).

Qur court summarized the situation as foll ows:

Appel l ate courts are precluded fromrevi ew ng

remand orders issued pursuant to 8§ 1447(c)

[ (lack of subject matter jurisdiction)], by

appeal , mandanus, or otherwise. This is true
even if the district court’s order was

12



erroneous. The rationale for the rule is that
all ow ng federal appeal of remand orders would
delay justice in state courts. The Suprene
Court in Therntron identified one narrow
exception to the strict bar to appellate
review of remand orders. A remand order nay
be reviewed where the district court “has
remanded [a case] on grounds not authorized by
the renoval statutes.”

Angel i des v. Bayl or Coll ege of Medicine, 117 F.3d 833, 835-36 (5th
Cir. 1997) (enphasis added; citations omtted). As in Angelides,
t hat exception does not apply here; the district court expressly
remanded “[d]jue to the lack of subject-matter jurisdiction”. As
further explained below, the remand itself is not reviewable.
Despite the seemng clarity of this bar against review of
orders remandi ng based on a |lack of subject matter jurisdiction,
the judiciary has created a doctrine that partially restrains the
ot herwi se preclusive 8 1447(d). Al though courts acknow edge this
bar, at tines a separable and collateral order is reviewed. See
generally, e.g., First Nat’'l Bank v. Genina Marine Servs., Inc.,
136 F.3d 391 (5th Cr. 1998) (finding dismssal of third-party
clains separable fromrenmand, but after review, affirmng district
court’s order); John G & Marie Stella Kenedy Meni| Found. wv.
Mauro, 21 F.3d 667 (5th Gr.) (finding dismssal of federal clains
separate fromremand of state |aw clainms and affirm ng di sm ssal),
cert. denied, 513 U S. 1016 (1994); Mtchell v. Carlson, 896 F.2d
128 (5th Gr. 1990) (finding resubstitution in Westfall Act case

separable and collateral and, although 8 1447(c) and (d) barred

13



review of remand itself, dism ssing action because resubstitution
was in error). Therefore, the key question at hand is whether we
can review the grant of the anendnent that destroyed diversity.
The focus is not on an alleged error in remanding for |ack of
jurisdiction due to the destruction of diversity, but rather on an
all eged underlying error in allow ng the anendnent.

A nunber of cases dealing with the reviewability of a remand
have followed a two-step consideration: first, of § 1447(d) and
separ abl eness; and then, of 28 U S C. 8§ 1291 and appeal ability.
E.g., Tillman v. CSX Transp., Inc., 929 F.2d 1023, 1026-29 (5th
Cr.) (considering separable but not reviewable interlocutory
order), cert. denied, 502 U S. 859 (1991); Mtchell, 896 F.2d at
132-33 (after determ ning resubstitution order was separabl e, nust
ask whether reviewable under 8§ 1291); see also Quackenbush wv.
Al lstate Ins. Co., 517 U S. 706, 712 (1996) (after finding no 8

1447(d) bar, considering collateral order exception).® Several of

6See, e.g., Aquamar S. A v. Del Mnte Fresh Produce N A, 179
F.3d 1279, 1287 (1ith Cr. 1999) (nust address two questions:
whet her 8 1447(d) bars consideration of appeal and whether
dismssal of clains was “final order” within § 1291); Powers V.
Southland Corp., 4 F.3d 223, 224-25 (3d Cr. 1993) (because
petition granting notion for rel ati on-back anmendnent was separ abl e,
review was not barred by § 1447(d); however, that portion of order
was not final within 8 1291); Aliota v. Gaham 984 F.2d 1350
1352-53 (3d Cr.) (whether portion of order resubstituting
def endants i s revi ewabl e i nvol ves two subquesti ons: whet her barred
by 8§ 1447(d) and whether final within neaning of 8§ 1291), cert.
denied, 510 U S. 817 (1993); Pelleport Investors, Inc. v. Budco
Quality Theatres, Inc., 741 F.2d 273, 277 (9th Cr. 1984) (having
concluded 8§ 1447(d) did not bar review of substantive decision,

14



our recent decisions have col |l apsed the questions of separabl eness
and col l ateral ness. E.g., Falcon v. Transportes Aeros de Coahuil a,
S A, 169 F.3d 309, 313 (5th Cr. 1999) (personal jurisdiction
determ nation not separable, which is aspect of collateral ness
determ nation; dismssing appeal for Jlack of jurisdiction);
Angelides, 117 F.3d at 838 (because immunity and exhaustion
deci si ons were not concl usi ve under separabl eness test, coll ateral
order doctrine did not apply; dism ssing appeal of denial of remand
for lack of jurisdiction).
The concept of separableness originated in Cty of Wco v.

United States Fidelity & Guaranty Conpany:

True, no appeal lies fromthe order of remand;

but in logic and in fact the decree of

di sm ssal preceded that of remand and was made

by the District Court while it had control of

the case. | ndi sputably this order is the

subj ect of an appeal; and, if not reversed or

set aside, is conclusive upon the petitioner.
293 U. S. 140, 143 (1934) (enphasis added) (review ng dism ssal of
cross-conpl aint). An order is conclusive if “it will have the
precl usive effect of being functionally unreviewable in the state
court”. Linton v. Airbus Industrie, 30 F.3d 592, 597 (5th Cr.),
cert. denied, 513 U S. 1044 (1994). (Concl usiveness seens to be

the focus of nore recent opinions. E.g., Copling v. The Cont ai ner

still must ask whether it is final order within 8§ 1291).
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Store, Inc., 174 F. 3d 590, 596 (5th Gr. 1999); Falcon, 169 F. 3d at
311; Angelides, 117 F.3d at 837; Linton, 30 F.3d at 596.)
Recently, in Quackenbush, the Court restated the rule of

finality and the collateral order exception:

[A] decision is ordinarily considered fina
and appeal able under § 1291 only if it ends

the litigation on the nerits and |eaves
nothing for the court to do but execute the
judgnent. We have ... recognized, however, a

narrow cl ass of collateral orders which do not

meet this definition of finality, but which

are neverthel ess i medi ately appeal abl e under

8§ 1291 because they conclusively determne a

di sputed question that is conpletely separate

from the nerits of the action, effectively

unrevi ewabl e on appeal froma final judgnent,

and too inportant to be denied review
517 U.S. at 712 (enphasis added; citations and internal quotation
marks omtted) (finding appellate review not barred under §
1447(d), and then aski ng whet her Burford-abstention was revi ewabl e
under § 1291); see Mtchell, 896 F.2d at 133 (“The col | ateral order
doctrine enbraces ‘that small class [of decisions] which finally
determ ne clains of right separable from and collateral to, rights
asserted in an action, too inportant to be denied review and too
i ndependent of the <cause itself to require that appellate
consideration be deferred until the whole case is adjudicated.’”
(quoting Cohen v. Beneficial Indus. Loan Corp., 337 U S. 541, 546
(1949)). Such an order is appeal able under § 1291 “because it
put[s] the litigants effectively out of court”. Quackenbush, 517

U S at 713 (quoting Mdses H Cone Memi| Hosp. v. Mercury Constr.
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Corp., 460 U S 1, 11 n.11 (1983)) (internal quotation marks
omtted).

Each of these inquiries —separabl eness and col |l ateral ness —
is nmore fully explained bel ow

1.

As nentioned, the concept of separableness is rooted in Cty
of Waco, in which the Court found separable a district court order
dismssing a third-party cross-claim Gty of Waco, 293 U S. at
142-43. A nunber of our decisions are factually anal ogous to City
of Waco, finding dismssal of a claim dismssal of a party, and
the entry of summary judgnent on federal clains separable and
revi ewabl e under Gty of WAco despite the unreviewability of the
acconpanyi ng remand order. See First Nat’|l Bank, 136 F.3d at 394
(dism ssal of third-party claim; Mauro, 21 F. 3d at 670 (di sm ssal
of federal clains); Briggs v. Am Air Filter Co., Inc., 630 F.2d
414, 416 n.1 (5th Cr. 1980) (entry of sunmmary judgnent on federal
clains); Self v. Self, 614 F.2d 1026, 1028 (5th G r. 1980)
(dismissal of party); Southeast Mrtgage Co. v. Millins, 514 F.2d
747, 748-49 (5th Gr. 1975) (dism ssal of third-party conplaint).
In each, the dismssal of the clains or grant of summary judgnent
obvi ously was final under 8§ 1291.

Four cases in which our circuit expanded and applied Cty of

Waco are particularly enlightening: Mtchell, because it is

17



foundational and oft-cited by this circuit and others; Soley,
because it explains the distinction between “substantive” and
“Jurisdictional” decisions; Linton, because it was apparently the
first decision focusing on the “conclusiveness” aspect of Cty of
Waco's test; and Angelides, because it was apparently the first
decision to blend the separabl eness and col |l ateral order doctrine
inquiries.

In Mtchell, the United States had filed a notice of
substitution under the Westfall Act, 28 U S.C. § 2679, and renoved
the action to federal court. Mtchell, 896 F.2d at 130. The
district court concluded the substitution was i nproper,
resubstituted Carl son (the federal enployee), and remanded to state
court. | d. On appeal, our court held 8 1447(d) Dbarred
consi deration of the remand order grounded in | ack of jurisdiction.
ld. 131 & n.3. However, it held the resubstitution order was
reviewabl e under Gty of Waco and its progeny, because, if the
district court had not resubstituted Carl son but had only di sm ssed
the action against the United States, there would have been no
action to remand. 1d. at 132-33 (“the resubstitution order being
prior to and separable fromthe remand order, 8 1447(d) does not
bar ... review of the resubstitution order”). (The court did not
exam ne concl usiveness as a separate inquiry.)

Havi ng held 8 1447(d) did not bar review of the resubstitution

order, Mtchell next considered whether 8 1291 barred review. |d.

18



at 133. It ruled the collateral order doctrine allowed review
because the resubstitution effectively denied Carlson inmmunity.
| d. Hol ding that the resubstitution was in error and that the
district court sinply should have dism ssed the action after
dism ssing the United States as a defendant, our court reversed and
dism ssed. 1d. at 135.

In Soley, the district court had renmanded the action to state
court pursuant to 8 1447(c), concluding the action did not arise
under ERISA and the plaintiff’s clains were not wthin the
boundaries of ERI SA preenption. Soley v. First Nat’l Bank of
Commerce, 923 F.2d 406, 406-07, 409 (5th Gr. 1991). I n
considering “the applicability of 8§ 1447(d) to remand orders based
on preenption”, id. at 408, our court concl uded precedent precluded
review because “the district <court did not clearly and
affirmatively state a non-1447(c) ground”, id. at 409 (citinglnre
Merrimack Mut. Fire Ins. Co., 587 F.2d 642, 647 (5th Gr. 1978)).
Moreover, it found hel pful the Nnth Grcuit’s distinction between
“conpl ete preenption”, a jurisdictional issue, and the “preenption
defense”, a substantive inquiry. ld. at 408 (citing Witman v.
Raley’'s Inc., 886 F.2d 1177 (9th Gr. 1989)). Soley construed the
district court’s decision as jurisdictional, and therefore having
no preclusive effect on the state court’s consideration of the
substantive preenption defense. ld. at 4009. Accordingly, it
di stingui shed the order fromthose in Mtchell and Gty of Waco, in
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whi ch the state court could not reconsider the resubstitution in
the former or the dism ssal of the cross-claimin the latter. 1d.
at 410. As to separabl eness, our court said:

[ The] rejection of an ERI SA preenption defense

does not “in logic and in fact” precede a

remand order because, under the “well -pl eaded
conplaint” rule, a defense does not confer

renoval jurisdiction. | nst ead, if the
district court considered the preenption
defense, it did so only because of an

erroneous belief that the defense was rel evant
to the jurisdictional issue.

ld. at 409-10; see Copling, 174 F.3d 590 (finding Soley
i ndi stinguishable and dismssing appeal after district court
remanded in absence of ERISA conflict preenption (preenption
defense)). Because it concluded the remand was unrevi ewabl e and
the i ssue of preenption was not separable, Soley did not consider
the § 1291 i ssue.

In Linton, the defendants had renoved the action on the
grounds of diversity and federal question jurisdiction. 30 F.3d at
593. Wien the defendants appeal ed the district court’s order that
they were not instrunentalities of a foreign state, our court
dism ssed for lack of jurisdiction because, although denials of
immunity are generally subject to interlocutory appeal, the
district court had not ruled on the entire notion, which raised
questions of in personam jurisdiction and forum non conveniens.
ld. at 594. The parties then entered into a stipulation that one

plaintiff was “statel ess” for jurisdictional purposes; the district
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court subsequently concl uded diversity was absent and renmanded the
action for lack of subject matter jurisdiction. ld. at 594-95.
Rel ying on Mobil Corporation v. Abeille General |nsurance Co., 984
F.2d 664, 665 (5th Gr. 1991) (concluding district court’s decision
that insurance conpany instrunentality of foreign sovereign was
jurisdictional, not substantive), our court held 8 1447(d) barred
review of the jurisdictional decision to remand. Linton, 30 F.3d
at 596. Linton proceeded to consider the separabl eness doctrine,
however, because the defendants contended they sought review not
of the remand, but rather of the Foreign Sovereign Inmunities Act
(FSIA) order. 1d. Linton explained:

I n determ ni ng whether an order is “separable”
and thus can be afforded appellate review
under City of Waco, we have focused on
| anguage in the Court’s opinion suggesting
that an order is “separable” froman order of
remand if it precedes that of remand “in |ogic
and in fact” and is “conclusive,” i.e., it
wll have the preclusive effect of Dbeing
functionally unreviewable in the state court.
Al t hough the district court’s FSIA order in
the i nstant case may have preceded the court’s
order of remand “in logic and in fact,” we
cannot say that it was “conclusive.” .
[T]he district court’s determ nation that th

FSIAis inapplicable to the ... Defendants can
be deened a jurisdictional finding under the
facts of this case and, as such, can be
reviewed by the state court upon renand.
Under City of Waco and the jurisprudence of
this circuit, the district court’s FSIA order
is therefore not “concl usive” upon the Airbus
Defendants so as to be “separable” and hence
reviewable by this court.
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ld. at 597 (enphasis added). Linton appears to be the first
decision in which our court expressly focused on “concl usi veness”
as a distinct aspect of the separableness inquiry; but Linton’s
consi deration of the issue was not w thout foundation because, for
exanple, In re Adans observed that, absent appellate review, the
district court’s reinstatenent decision would be “functionally non-
reviewable” in state court, and Sol ey sai d that concludi ng that the
clains were not within ERI SA preenption was jurisdictional, not
substantive, and thus reviewable by the state court. ld. at 597
n.26 (citing Adans v. Sidney Schafer & Assocs. (In re Adans), 809
F.2d 1187, 1189 (5th Gr. 1987), and Soley, 923 F.2d at 419).
Angel ides considered reviewability following the district

court’s remanding the action for Jlack of subject nmatter
jurisdiction upon rejecting inmunity and exhaustion defenses. 117
F.3d at 835. Qur court held the remand order was unrevi ewabl e, id.
at 835-36, but turned to the collateral order doctrine to determ ne
whet her the denial of the notion to dismss on grounds of immunity
and nonexhausti on of adm ni strative renmedi es was revi ewabl e, id. at
836-38. Angelides bl ended the separabl eness and col |l ateral order
exception inquiries. It first explained:

The collateral order doctrine enbraces that

small class [of decisions] which finally

determ ne clains of right separable from and

collateral to, rights asserted in the action,

too inportant to be denied review and too
i ndependent of the cause itself to require
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t hat appel | ate consi derati on be deferred until
the whol e case i s adjudicat ed.

ld. at 837 (internal quotation omtted; alteration in original).
Qur court then turned to a consi deration of separabl eness, defining
it as having two requirenents:

First, it nust precede the order of remand “in

logic and in fact,” so as to be nade whil e the

district court had control of the case.

Second, the order sought to be separated nust

be “conclusive.” An order is “conclusive” if

it wll have the “preclusive effect of being

functionally unreviewable in the state court.”
| d. at 837 (enphasis added; citations omtted). It concluded that,
al t hough the i mmunity and exhausti on deci sions preceded t he remand
order inlogic and in fact, they were jurisdictional decisions that
could be reviewed by the state court and, therefore, were not
concl usi ve. ld. Angelides set out a conparison of issues that
were substantive and therefore conclusive and sone that were
jurisdictional and therefore not conclusive: In Cty of Wico
(di sm ssal of cross-clainm), Mtchell (resubstitution under Westfall
Act), and Mauro (dism ssal of federal clains), “the separable
portion of the order denied a substantive right not subject to
review by the state court”. ld. at 837. Qur court found the
i munity and exhaustion i ssues closer to those in Linton (inmunity
under  FSI A), Mobi | Corporation (sane), and Soley (ERISA

preenption), cases dealing with jurisdictional findings not binding

on the state court. As noted, it therefore concl uded: “The
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col l ateral order doctrine does not apply because the jurisdictional
i ssues determned by the district court are not conclusive’”. |d.
at 838 (enphasis added). (Angel i des appears to be the first
decision in which our court considered separableness from the
remand order in conjunction with the collateral order exception

hinging the application of one on the other.) Therefore, the
appeal was dism ssed. |d.

Wile Mtchell, Soley, Linton, and Angelides provide a
background for considering the issues in this case, our nost
factual |y anal ogous precedent is Tillman. Tillman concerned the
reviewability of allowing the addition of a party clained to be
i mmuune. The case at hand presents a question of first inpression
in our circuit: whet her allowing the addition of parties who
destroy diversity is reviewable, notwithstanding & 1447(d).
Tillman does not conpletely control the outcone of this case
because there the district court found imunity, not [|ack of
diversity, precluded subject matter jurisdiction. Furt her nor e,
much of what the Tillman court stated is dicta, and sone of what it
said conflicts with prior precedent.

In Tillman, plaintiffs noved to anend to nane the Loui siana
Departnent of Transportation and Devel opnent (DOID) as a def endant.
Tillman, 929 F.2d at 1025. In considering whether to allow the
anmendnent, the district court considered the Hensgens factors, id.,

just as did the district court in this case. The Tillman district
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court, in asingle order, granted the joinder of DOTD and r emanded,
assum ng erroneously that, because of DOID s El eventh Anmendnent
immunity, the district court lost jurisdiction upon DOTD s becom ng
a party. 1d.”

“Since the joinder of the DOID provided the judge's
i npetus for remanding the case” and preceded the remand “both in
logic and in fact”, our court ruled the i ssues of the anendnent and
the remand were separable. 1d. at 1026 (internal quotation marks
omtted) (quoting Gty of Waco, 293 U S. at 143).

Turning to the remand, our court stated, as discussed in note
7, supra, that the trial court was mstaken in assumng it |ost
jurisdiction as soon as the DOID becane a party; DOTD s inmmunity
did not affect diversity and DOTD could have waived its imunity.
Id. at 1027. Neverthel ess, our court concluded it could not review
the remand because the district court had “explicitly stated that
the destruction of its jurisdiction[, a 8 1447(c) basis,] served as

one of the grounds for remand ... [thereby] cloak[ing] the remand

Till man expl ai ned: “The DOTD s tenporary presence as a party
woul d not have tainted or obliterated a classic case of diversity.
Consequently, the grant of |eave to anmend was an unrevi ewabl e
interlocutory order”. Tillman, 929 F.2d at 1028-29 (enphasis
added). It added: “Before an appellate court could review such an
interlocutory order, it nust have practical finality; nmeaning that
the appellant was effectively out of federal court. As we have
concl uded, despite the trial court’s m staken assunption to the
contrary, the case still resided in federal court after the
addition of the DOTD’. Id. at 1029 n.9 (citing Mdses H Cone Mem |
Hosp., 460 U. S. 1).
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order in the 8 1447(c) absolute inmmnity from review'. ld. at

1028. It then stated in sweeping terns:
Whet her right or wong — indeed on the
assunption that its premse for remand was
whol Iy unfounded —the trial court renmanded

the case because the addition of the DOTD
deprived the court of jurisdiction. This case

therefore lies irretrievably in state
court. ... [Qur conclusion essentially
renders review of whether the trial court
abused its discretion by allowng the

amendnment a postnortem exerci se...
ld. at 1028.

Qur court explained that its subsequent consideration of the
| eave to anmend was “extra postage”, inplying that it was dictum
yet proceeded to conclude that the anendnent-allowance was an
unrevi ewabl e interlocutory order. | d. Nevert hel ess, the court
suggested that, had the grant of |eave to anend been final, it
coul d have been reviewed. Id. at 1028-29 & 1029 n.9. The Till man
court did not explicitly consider the coll ateral order exception,
but alluded to it by citing Mboses H Cone Menorial Hospital. 1d.
at 1029 n. 9.

In its conclusion, the court observed:

Consequently, having been erroneously
remanded on 8 1447(c) jurisdictional grounds,
this case is irretrievably beyond anything we
can do about it. W cannot review it by any
means. We enphasi ze our conplete inability to
do anything about the trial court’s joinder
order, whether interlocutory or final, because

what we cannot review we cannot by sone
juridical self-help get back to federal court.
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While we point out that the trial court
did not abuse its discretion in allowng
joinder, this determnation only provides
extra postage. The mere presence of a 8§
1447(c) ground as one of the bases for the
trial court’s remand has returned this case to
sender, wthout a forwarding address for
federal jurisdiction.

Id. at 1029 (enphasis added).

Three aspects of this opinion raise concern. First, its final
statenment that on no occasion could the court correct any error,
even if the anmendnent-al |l owance was a final order, is difficult to
reconcile with its earlier footnote that, had the anendnent-
al | ownance been “final”, the court could reviewit. |t appears the
Tillman court thought that, although the issues were separable,
even if the anendnent were reviewable, no renmedy was avail able

because it could not touch the remand.

Second, the Tillman court did not need to reach this | ast
issue of what effect an error as to the amendnent, if a fina
order, would have on an order to renmand. Havi ng concl uded the
anendnent was not final, any statenent as to what would have
occurred if it were final is dictum

Third, Tillman suggests that, once an action has been
remanded, if the resulting remand cannot be reviewed by the
appel late court, a prior, underlying order of the district court
cannot, in any circunstances, be reviewed. Yet, as detail ed above,

our cases both preceding and followng Tillman have allowed
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appellate review of a separate issue, if it is reviewable under 8§
1291 or wunder an exception to 8§ 1291-finality, such as the
coll ateral order doctrine. E.g., First Nat’'l Bank, 136 F.3d 391;
Mauro, 21 F.3d 667, Mtchell, 896 F.2d 128; In re Adans, 809 F.2d
1187. In short, Tillman, or at least its dicta, conflicts with our
prior precedent that allows reviewof a separable, collateral order
despite preclusion of the review of remand. E.g., Mtchell, 896
F.2d 128 (findi ng resubstituti on was separabl e and col | ateral , and,
al though 8 1447(c) and (d) barred review of remand itself,
di sm ssing action because resubstitution was in error); In re
Adans, 809 F.2d 1187 (considering district court’s dismssal of
appeal of bankruptcy court’s reinstatenent and resulting remand to
state court; reversing dismssal and vacating reinstatenent as

superfluous; finding no jurisdiction to consider renoval).® O

8The Third Circuit agrees that Tillman's conclusion conflicts
wth our earlier analysis in Mtchell:
[Till man says:] W enphasi ze our conpl ete
inability to do anything about the trial
court’s joinder order, whether interlocutory
or final, because what we cannot review we
cannot by sone juridical self-help get back to
federal court.” ... [T]he statenent was pure
dicta since the [court had previously]
conclu[ded] that [the] decision allow ng

joinder was interlocutory.... [We disagree
wth the possible inplication of the quoted
material —that once an entire case has been

remanded and the underlying remand cannot be
reviewed, a prior order of the district court
cannot, in any circunstances, be reviewed by
the federal court of appeals. W believe, to
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course, prior precedent controls. E.g., United States v. Texas
Tech Univ., 171 F. 3d 279, 286 n.9 (5th CGr. 1999) (“Were tw panel
decisions conflict, the prior decision constitutes the binding
precedent.”), <cert. denied, 530 U S 1202 (2000). (Cases
subsequent to Tillman that review orders separable from renmand
include: First National Bank, 136 F. 3d 391 (ruling dism ssal order
separabl e fromremand, but after review, affirmng district court’s
order), and Mauro, 21 F.3d 667 (ruling dismssal of federal clains
separate fromremand of state law clains and affirm ng di sm ssal
no appeal of remand).)

Wthin Tillman itself is an indication that the Tillmn court
spoke too broadly: although it inplied that an underlying order
could never be reviewed, Tillman took the tinme to find the
anendnent a separable order and considered whether it was final
this review woul d have been superfluous if the court “c[ould] not

review it by any neans”.

the contrary, that if there is independent
appel l ate jurisdiction over an i ssue under the
governing federal statutes, the fact that the
district court may have remanded the case
cannot deprive the court of appeals of the
jurisdiction granted to it by Congress....
This result is supported by cases such as
Mtchell v. Carlson

Powers, 4 F.3d at 229.
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Accordingly, to the extent that Tillman stands for the
proposition that the joinder was separable, it is on point and
controlling. Therefore, consistent with Tillman, the anmendnent-
all owance in the case at hand is separable. But, as to whether
t hat anendnent falls under the collateral order exception, Tillman
i s distinguishable because it explained that DOTD s joi nder did not
i medi ately destroy jurisdiction (on the grounds of immunity),
whereas in this case, it did (on the grounds of |ack of diversity).
Cf. Cobb, 186 F.3d at 678 (“once it permtted joinder of the non-
di verse defendants, the court | ost subject matter jurisdiction and
thus had no power even to consider whether fraudulent |oinder
applied’). In sum Tillman considered only the appealability of an
interlocutory order, not the collateral order exception.
Furthernore, its conclusions regarding the interl ocutory order were
dicta and its suggestion that on no occasion could the underlying
anendnent be considered conflicts wth our prior precedent.
Therefore, Tillman does not control our consideration of the
coll ateral order exception. Instead, and as noted supra, this is
an issue of first inpression in our circuit.

2.

As nentioned, several recent cases collapse the inquiries
about separabl eness (whether 8§ 1447(d) bars review) and
collateral ness (whether § 1291 bars review). For exanpl e,

Angel i des stated: “As the district court’s order was not
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‘conclusive,’ the collateral order doctrine does not apply and this
court lacks appellate jurisdiction”. Angelides, 117 F.3d at 838.
Fal con considered the entire question of separabl eness as part of
the col |l ateral ness determ nati on:

To fall within the coll ateral order doctri ne,

however, an or der must (anmong ot her
requi renents) be “separable” fromthe nerits
of the wunderlying action.... [1]t nust
precede the order of remand “in logic and in
fact” ... [and] be “conclusive.”
Fal con, 169 F.3d at 311 (citations omtted). It is questionable

how distinct the inquiry into separabl eness should be from that
into collateral ness, bothinthe |ight of precedent and also in the
light of the admtted overlap of the questions: both definitions
i nclude the concept of conclusiveness, and the collateral order
exception includes the concept of separateness.

The inquiries should remain distinct for several reasons:
First, the definitions of separateness and of concl usi veness in the
context of the reviewability of a remand order may be distinct from
their definitions under the collateral order exception. For
exanpl e, the “separabl eness” requirenent of the collateral order
doctrine requires that the i ssue be separable fromthe nerits, not
that it be separable from the order of remand. Second, the
precedent nost on point, Tillman, applies the two-step approach.
Third, the collateral order doctrine has an exi stence independent
of the remand question, and it arises, of course, in nmany

situations other than when § 1447(d) bars review
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a.

Regar di ng separ abl eness, under Tillman, all ow ng an amendnent
adding a party is a separable order. However, Tillman did not
explicitly consider the two specific aspects of separableness
considered by | ater decisions: whether the order preceded renmand
and whether it was concl usive. E.g., Falcon, 169 F.3d at 311;
Angel i des, 117 F.3d at 837.

For the case at hand, it is obvious that the anmendnent-
al l owance preceded the remand “in logic”. Wthout an identified
M ssi ssi ppi defendant, there would have been no basis to consider
remand; the anendnent “provided the ... inpetus for the remand of
the case”. Tillman, 929 F.2d at 1026. A Third C rcuit opinion,
however, suggests the anmendnent di d not precede the remand in fact:

If the court |ooks to an issue for the
pur pose of det er m ni ng subj ect matter
jurisdiction, the issue is not separable
because it cannot be said to have preceded the
remand decision “in logic and in fact.” |If,

however, as in Cty of Wco, the issue has
i ndependent relevance in adjudging the rights

of the parties (i.e., rel evance beyond
determ ning the existence of federal subject
matter jurisdiction), t he deci si on IS

separable and falls wthin the reasoning of
City of Waco —even if it al so happens to have
an i nci dent al ef fect on t he court’s
jurisdiction.

Powers v. Southland Corp., 4 F.3d 223, 228 (3d Cr. 1993) (enphasis
added and in original). Under Powers’ reasoning, it 1is

guestionabl e whet her the anmendnent had “i ndependent relevance in
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adjudging the rights of the parties” and only *“an incidental
effect” on the court’s jurisdiction because, had GCI not been
added, GCI still could have been sued in state court; therefore,
arguably, it ultimately had little “rel evance beyond determ ning []
jurisdiction”. Furthernore, it 1is questionable whether the
anendnent - al | owance preceded the remand “in fact”, because the
Hensgens factors make the <consideration of the two issues
si mul taneous and intertw ned. Cf. Aliota, 984 F.2d at 1353
(“TUnless the question of resubstitution [of parties] is viewed as
sonehow inextricably linked to the question of remand, ... 8
1447(d) ... does not bar review"”). Nevert hel ess, because the
district court in Tillmn applied the Hensgens factors, we are
bound by our precedent which concludes the issues are separable.
Whet her t he anendnent was concl usi ve, —havi ng “t he precl usi ve
effect of being functionally unreviewable in the state court”
Angelides, 117 F.3d at 837 —is a question our court has not
previously considered.® (Tillman did not address concl usiveness,
nor apparently had our court done so previously.) The state court
will be able to review whether GCl is a proper party, yet this is
not in dispute. The question of whether GCI was properly joined

under Hensgens, however, is a determnation that the state court

°Dr. M chal son asserts the decision to take away the federal
forum was conclusive. But, in considering separabl eness, we are
consi dering whet her the anendnent was concl usive, not whether the
remand was.
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w il not review Therefore, allowance of the anendnent appears to
be concl usive, thus separable and revi ewabl e.

As di scussed, our court has defined concl usiveness in terns of
whet her the order was “substantive” or “jurisdictional”: if a
decision is sinply jurisdictional, it is not conclusive. E. g.
Angel i des, 117 F.3d at 837; Mbil Corp., 984 F.2d at 666. The way
the terns commonly are used, it appears the district court’s
al l onance of the anmendnent was jurisdictional —it was not based
upon the substance of the parties’ clains but, under Hensgens,
i nvol ved a bal ancing of interests; and it did not affect the nerits
of the parties’ clains or their right to pursue those clains but
merely determ ned the forumin which they woul d be decided. Yet in
the context of remand and an exception to 8§ 1447(d), “substantive”
does not necessarily refer to whether a decision involves

substantive rather than procedural |aw. ® |nstead, as explained

10The El eventh Circuit avoi ded the seem ng i ncongruity between
the two definitions of “substantive” by expl aining:

Unlike the “matter of substantive |aw
exception” to section 1447(d), which allows
courts of appeals to review only those renmand
orders t hat are based on substantive
determnations of Jlaw, the W co doctrine
allows us to review a district court’s
jurisdictional determ nati ons. Thi s
distinction exists because the “matter of
substantive |law exception” and the Waco
doctrine apply to different types of orders.
The “matter of substantive |aw exception”
applies to the review of a remand order
itself, that determ nes the substantive i ssues
of the case in a way that is conclusive
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above, a “substantive” decisionis one that will have a preclusive
effect in the state court; a “jurisdictional” finding can be
reviewed by the state court upon remand. Linton, 30 F.3d at 596;
Sol ey, 923 F.2d at 4009. In this sense, because the state court
w Il not, indeed cannot, reviewthe Hensgens factors, the decision
to all ow the anendnent was “substantive”. On the other hand, even
though the state court cannot review the application of those
factors (indeed, has no reason to), the district «court’s
application of themdoes not exactly have a “preclusive” effect on
the state court. The district court’s application of the Hensgens
factors is irrelevant to the state court’s consideration of the
case, far frompreclusive. This ground could support finding the

deci sion not substantive, because it is not binding on the state

because it is unreviewable by the state court.
The reason that the “matter of substantive | aw
exception” does not apply to a remand based on
a district court’s jurisdictional findings is
that these findings have no concl usive effect
upon the state court action.... When a
district court enters an order to do sonething
other than remand (such as dismssal of a
claimor a party), and this order changes the
contours of the state court action after
remand, however, it does not matter whether
the issue of law the court decided when it
entered the order was jurisdictional or
substantive; either way, the parties’ rights
have been altered in a manner that the state
court cannot revisit.

Aquamar, 179 F.3d at 1286 (citing Angelides, 117 F.3d at 836-38)
(nmultiple citations omtted; enphasis in original and added).
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court. Wiile the conclusiveness of the anendnent suggests a
substantive decision, the lack of preclusiveness suggests a
jurisdictional decision.

Angel i des found hel pful a conparison of issues previously
found separabl e and those not separable. Angelides, 117 F.3d at
837. Along those lines, conparing the anmendnent at issue to
determ nations found separable, it is not analogous to Cty of
Waco, Mauro, and First National Bank, all of which related to
dismssal of a claim not addition of a party. See Nutter .
Monongahel a Power Co., 4 F.3d 319, 321 (4th G r. 1993) (“Wich
portions of a remand order are severable is not entirely clear,
al t hough nost deci sions applying Cty of Waco have i nvol ved orders
di sm ssing sone party or claim”). Nor is this case analogous to
Mtchell, in which a party who would not otherw se have been
subject to litigation was resubstituted as a party, Mtchell, 896

F.2d at 133; here, the parties do not dispute that GCl could be

sued in state court. Nor is this case like In re Adans or
Mtchell in which, had the district court not taken a particul ar
action, no case would have renmnined for remand. Mtchell, 896 F. 2d

at 132 (resubstitution); In re Adans, 809 F.2d at 1189 (di sm ssal
of appeal of reinstatenent).
In contrast to these cases, the anendnent at issue here sinply

determ ned the forumin which the clainse woul d be deci ded and t hat
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both parties would be subject to the sanme action. Cf. Washi ngton
Suburban Sanitary Conmin v. CRS/Sirrine, Inc., 917 F.2d 834, 836
n.4 (4th Cr. 1990) (distinguishing remand under 8§ 1447(e)
follow ng joinder of defendant fromC ty of Waco in that “district
court here did not reach an issue which resulted in substantive
i ssues being later barred’). Therefore, it does not appear
anal ogous to issues found separabl e.

On the other hand, the allowance of an anendnent is nore
separable than the issues of preenption or foreign sovereign
imunity, which were found non-separable in Linton, Mobi
Corporation, and Soley. 1In contrast to those i ssues, an anendnent
adding a party generally requires a distinct order. See FED. R
CGv. Proc. 15(a) (allowing party to anend once as matter of course
any tinme before responsive pleading or, if no responsive pleading
permtted and action not yet placed on trial calendar, wthin 20
days of service; otherwise requiring |leave of court or witten
consent of adversary). The determ nation of whether a party is of
diverse citizenship (the specific reason for the remand at issue)
i's nore anal ogous to preenption and i nmmunity determ nations thanis
t he all owance of the anendnent.

One final consideration counsels toward concl udi ng the issues
are not separable. Finding the anendnent separable when remand is
under 8§ 1447(c) may produce results incongruous with remand under

8§ 1447(e). The precedent highlighting this issue arose in other
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circuits and therefore is not binding on our court; however, we
find it noteworthy. And, should our court ever consider this issue
en banc, it may find a consideration of the relationships between
88 1447(c) and 1447(e) helpful in seeking a unified, |ogical
har noni zed approach to the review of remand orders that result from
the addition of a non-diverse party.

In the case at hand, as an alternative to remandi ng under 8§

1447(c), the district court could have remanded under § 1447(e). It

provi des:
If after renoval the plaintiff seeks to join
additional defendants whose |joinder would
destroy subject matter jurisdiction, the court
may deny j oi nder, or permt joinder and remand
the action to the State court.
28 U.S.C. § 1447(e). Several courts have concluded that §

1447(d)’ s bar of appellate reviewapplies to this subsection, added
in 1988, by extending the reasoni ng of Therntron, which bars revi ew
of a remand under 8§ 1447(c), to the whole statute, including
subsequent anendnents. See In the Matter of FI. Wre & Cable Co.,
102 F.3d 866 (7th Cir. 1993); Washi ngt on Suburban Sanitary Conmi n.

917 F.2d 834; Harrell v. Pineland Plantation, Ltd., 914 F. Supp.
119, 120-21 (D.S.C. 1996) (denying notion for reconsideration of
remand because “8 1447(d) precludes the court fromreviewwng its []
remand deci sion made pursuant to 8§ 1447(e)” (citing Wshington
Suburban Sanitary Commin)). For exanple, in WAshington Suburban

Sanitary Comm ssion, the Fourth Crcuit explained:
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We note that nmuch of the | anguage in Therntron
is cast in ternms of the grounds given for
remand in 8 1447(c). Section 1447(e) was not
added to 8 1447 by Congress until 1988. W
fail to see any reason to treat the grounds
for remand authorized by 8 1447(e) in a
different way than the Suprenme Court treated
the grounds authorized in 8§ 1447(c). Qur
opinionis reinforced by the policy behind the
Congressional decision to limt review of
remand orders.... It seems to us that the
interest in preventing delay is the sane
whet her the remand is based on the grounds
authorized in 8 1447(c) or based on the
grounds authorized in 8§ 1447(e).

Washi ngt on Subur ban Sanitary Commin, 917 F.2d at 836 n.5 (enphasis
added). The court al so concluded the joinder was not a separable,
reviewabl e order under Cty of WAaco, explaining: “Unli ke the
action of the district court in Waco, the district court here did
not reach an i ssue which resulted in substantive i ssues being | ater
barred. It nerely, as expressly authorized by 81447(e), permtted
joinder of a party and remanded to the state court”. |d. at 836
n. 4.

O course, because the district court renanded under 8§
1447(c), the relationship between § 1447(d) and 8§ 1447(e) is not
before us. W note, however, that, when the question cones before
this court, if our court agrees with the Fourth and Seventh
Crcuits that 8§ 1447(d)’ s bar extends to a joi nder and remand under
8§ 1447(e), it would not seemto nmake sense to hold that the joinder
is separable and reviewable if the district court takes the sane

action but references 8§ 1447(c) instead of subpart(e).
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Because Tillman’s holding that the all owance of an anmendnent
is separable does not clearly conflict with any prior precedent,
Tillman controls. E. g., Broussard v. S. Pac. Transp. Co., 665 F. 2d
1387, 1389 (5th Gr. 1982) (en banc) (absent intervening change in
| aw, one panel cannot overturn another). Therefore, we nust
conclude that the anendnent-allowance was a separable order,
revi ewabl e despite the § 1447(d) bar that applies to the review of
the remand itself.

b.

Havi ng concluded the anendnent-allowance was a separable
order, we nust next decide whether that ruling is appeal abl e under
8§ 1291 or wunder an exception to the rule of finality. Thi s
gquestion is considered independently because, as noted, the
col l ateral order exception is defined by cases that cover an array

of subjects, not just renmand.!!
The parties discuss the applicability of Quackenbush, in which
the district court had remanded in the light of the Burford

abstention doctrine, but the Suprene Court held that § 1447(d) did

not bar review, because the remand had not been under 8§ 1447(c).

1See, e.g., Mtchell v. Forsyth, 472 U.S. 511 (1985) (pretrial
deni al of defense of qualified imunity appeal able); Coopers &
Lybrand v. Livesay, 437 U S. 463 (1978) (no jurisdiction to review
certification of class); Eisen v. Carlisle & Jacquelin, 417 U S.
156 (1974) (jurisdiction to review order inposing costs of notice
to class on defendants); Cohen, 337 U S. 541 (jurisdiction to
consider statutory requirenent that derivative action plaintiffs
post bond).
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Quackenbush, 517 U.S. at 710-11. The Court ruled the order final
inthat it effectively put the parties out of court. It concluded
the remand conclusively determned an issue separable from the
merits, that of whether the federal court should decline to
exercise jurisdiction in the interests of comty and federalism
and it would not be subsuned in any ot her appeal able order. 1d. at
714. Finally, the issue of abstention was sufficiently inportant

to nerit immedi ate appeal. I1d. Yet Quackenbush is not conpletely

12The Seventh Circuit in Ampbco criticized our ruling in
McDernott, 944 F.2d 1199, that remand constituted putting the
parties effectively out of court. Anoco, 964 F.2d at 712
(reasoning that orders identifying appropriate forumfor case are
not appeal abl e because they do not effectively dism ss case and

therefore McDernott was in error). | n Quackenbush, the Suprene
Court confirmed that a remand falls within the collateral order
excepti on. In the context of applying the collateral order

doctrine, the Court, conparing the factual scenarioto its earlier
decision in Mdses H Cone Menorial Hospital, stated:

No | ess than an order staying a federal court
action pending adjudication of the dispute in
state court, it puts the litigants in this
case effectively out of court. | ndeed, the
remand order is clearly nore final than a stay
order in this sense. When a district court
remands a case to a state court, the district
court disassociates itself from the case
entirely, retaining nothing of the matter on
the federal court’s docket.

Quackenbush, 517 U. S. at 714 (enphasis added; internal quotation
marks and citation omtted). While establishing that remandi ng an
action to state court effectively puts a party out of court,
Quackenbush does not resol ve whet her an anendnent that results in
remand can be viewed as doing the sane.
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on poi nt because there the Court considered the remand itself, not
a decision prior to the renmand.

The allowance of the amendnent easily neets the first two
requi renents of the collateral order doctrine. It was not
“tentative, informal or inconplete”, Cohen, 337 U S. at 546, but
instead conclusively determned the disputed question of GCl’'s
presence in the litigation. It also dealt with “clains of right
separable from and collateral to, rights asserted in the action”
| d. (enphasis added). A separable decision in the context of the
coll ateral order doctrine is “not of such an interlocutory nature
as to affect, or to be affected by, [a] decision [on] the nerits”.
ld. Cbviously, permtting adding GCl did not affect the negligence
claim

The third consideration is whether the decisionis effectively
unrevi ewabl e on the appeal fromfinal judgnent. |f the case had
not been remanded, the decision to grant or deny the anmendnent
woul d not have been reviewable prior to appeal from the final
judgnent. As the Third Crcuit pointed out in Powers:

As a starting proposition, if the
rel ati on back anmendnent were not tied to a
remand order, there would be little question
that review would be wunavailable at this
juncture. First, it cannot be contended that
an order permtting (or denying) joinder of a
party, standi ng al one, is appeal abl e under the
collateral order doctrine.... The right not
to be joined as a party is not significantly
different from the nyriad of other pretrial
clains of a right to dismssal. But as is

made clear in Van Cauwenberghe [v. Biard, 486
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U S 517 (1988)] these clains are insufficient
to satisfy the third prong of the coll ateral
order doctrine...

4 F.3d at 232.

Yet in this case, although the anendnent conclusively
determ ned the i ssue of jurisdiction, which was conpl etely separate
fromthe nerits, the precise reason it was unrevi ewabl e on appeal
froma final judgnment was because of 8 1447(d). If the remand had
not been granted, the anmendnent-all owance woul d be revi ewabl e on
appeal of the final judgnment. If the remand had been granted on a
ground not covered by 8 1447(c), review of the remand itself would
have been perm ssible, according to Quackenbush and the col |l ateral
order exception. In this instance, 8§ 1447(d) itself “put the
litigants effectively out of [federal] court”, yet this is the
speci fic purpose of § 1447(d).

To clarify the issue at hand, we consider an alternative
scenari 0. Suppose the district court had allowed the addition of
GCl several days before the parties pointed out GC was non-
di ver se. The addition would have inmmedi ately destroyed subject
matter jurisdiction (in contrast to Tillman), but that order would
not have been imedi ately appeal able as a collateral order. Not
until the district court later remanded the case for |ack of
subject matter jurisdiction could Dr. M chal son have plausibly

asserted the i ssue was revi ewabl e.
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Because we do not think Congress i ntended the bar in § 1447(d)
to turn an otherwi se non-collateral, unreviewable interlocutory
order into a collateral, appeal able order, we conclude that this
anendnent does not neet the requirenents of the third prong of the
col l ateral order exception. To conclude otherwi se would create an
exception that swallows the rule, because if granting a notion to
anend that destroys diversity fell within the collateral order
doctrine, the very purpose of § 1447(d) would be frustrated, if not
destroyed.

The only precedent dealing with changes in parties are Till man
and arguably Mtchell. In Tillman, the joinder did not i mediately
destroy jurisdiction; thus, our court ruled the |joinder an
unrevi ewabl e interlocutory order. See Tillman, 929 F. 2d at 1028-
29. In Mtchell, the separable order subjected to suit an
ot herwi se inmmune party, Mtchell, 896 F.2d at 133, a situation
anal ogous to the immunity precedent of the Suprene Court. Pretrial
appeals are permtted to review immunity because it involves the
right to be free fromthe burden of trial, not nerely the right to
be free fromliability. See Van Cauwenberghe, 486 U S. at 524-25
(“Because of the inportant interests furthered by the
final-judgnment rule ... and the ease with which certain pretrial
clains for dismssal nmay be alleged to entail the right not to
stand trial, we should exam ne the nature of the right asserted

W th special care to determ ne whether an essential aspect of the
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claimis the right to be free of the burdens of a trial.”). In
this instance, the anendnent-all owance nerely affected the forum
it had nothing to do with Dr. Mchalson’s rights to be free from
t he burdens of trial.

As to the fourth consideration, whether the issue is too
i nportant to be denied review, we conclude that it does not counsel
in favor of review. The only right at issue is Dr. Mchal son’s
right to a federal forum Qoviously, 8§ 1447(d) represents
Congress’ express determ nation that the right to a federal forum
is not so significant that denial of that forum always nerits
review —just the opposite. Courts have consistently explained
that “Congress inmmunized from all forns of appellate review any
remand order issued on the grounds specified in 8 1447(c), whether
or not that order m ght be deened erroneous by an appell ate court”.

Therntron, 423 U. S. at 351. In the light of that congressiona
policy determnation, the issue of the anmendnent is not too
i nportant to be denied review

“As its stringent requirenents indicate, the coll ateral order
doctrine is not to be applied liberally. Rather, the doctrine is
extraordinarily limted in its application.” QOzee v. Am Counci
on Gft Annuities, Inc., 110 F.3d 1082, 1091 (5th Gr.), (internal
quotation marks omtted), vacated on other grounds, 522 U S 1011

(1997). Because the anendnent, even though separable, fails to
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nmeet the requirenents of the collateral order exception, reviewis
barr ed.
C.

In challenging the constitutionality of the preclusion of
appellate review, Dr. Mchal son asserts: 8§ 1447(d) violates the
separation of powers doctrine by usurping the power of the federal
courts; and it raises due process and equal protection concerns.
He grounds the latter claimin the fact that, if a district court
refuses to remand a case, the party seeking remand can ultimtely
attain appellate review, however, if a district court grants
remand, the party desiring a federal forum has no right to the
procedural protection of appellate review

1

As a prelimnary matter, Dol eac mai ntains we shoul d decline to
consider this issue because it is raised for the first tinme on
appeal . Dr. Mchalson replies that he did not have standing in
district court to raise the constitutional challenge to § 1447(d)
because, prior to remand, he had not yet sustained injury.
Al t hough we generally do not entertain issues not raised in, or
deci ded by, the district court, we will do so “in extraordinary
i nstances when such consideration is required to avoid a

m scarriage of justice”. Bayou Liberty Ass'n, Inc. v. United

States Arny Corps of Eng’rs, 217 F.3d 393, 398 (5th Cr. 2000). W
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will consider the issue; the issue could not be raised in the
district court pre-renmand.
2.

The roots of 8§ 1447(d)’s preclusion of appellate revieware in
the Act of Mar. 3, 1887, 24 Stat. 552. Therntron, 423 U. S. at 346.
In the nearly 115 years since the limtation originated, its
constitutionality has apparently never been chall enged.

Dr. Mchalson's clains are without nerit. It is axiomatic
t hat Congress has plenary authority to regul ate the jurisdiction of
the federal courts. Kline v. Burke Constr. Co., 260 U S. 226, 234
(1922) (“Every [] court [other than the Suprenme Court] ... derives
its jurisdiction wholly fromthe authority of Congress. That body
may give, withhold or restrict such jurisdiction at its discretion,
provided it be not extended beyond the boundaries fixed by the
Constitution.... [T]he jurisdiction having been conferred may, at
the will of Congress, be taken away in whole or in part”); Shel don
v. Sill, 49 U S. 441, 449 (1850) (“Congress may w thhold from any
court of 1its creation jurisdiction of any of the enunerated
controversies.”); Cary v. Curtis, 44 US. 236, 245 (1845)
(“Congress [] possess[es] the sole power of creating the tribunals
(inferior to the Suprene Court) ... and of investing them with
jurisdiction either limted, concurrent, or exclusive, and of
withholding jurisdiction from them in the exact degrees and

character which to Congress may seemproper for the public good.”).
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United States v. Klein explicitly recognized: “I'f [Congress]
sinply denied the right of appeal in a particular class of cases,
there could be no doubt that it nust be regarded as an exerci se of
t he power of Congress to nmake ‘such exceptions fromthe appellate
jurisdiction” as should seemto it expedient.” 80 U S. 128, 145
(1872).

3.

Furthernore, the Fifth Arendnent confers no due process right
to appellate reviewin a federal forum The remand order affects
only the procedural question as to the forumin which Dr. M chal son
Wl seek to defend his interests, and “[n]o one has a vested ri ght
i n any given node of procedure”. Crane v. Hahlo, 258 U S. 142, 147
(1922); see Aimv. Waki nekona, 461 U. S. 238, 250 (1983) (“Process
is not anendinitself. |Its constitutional purpose is to protect
a substantive interest to which the individual has a legitinate
claim of entitlenent.”). There is no due process right to
appellate review even in circunstances in which nmuch nore is at
stake than a litigant’s preference for a federal forum even in
crim nal cases, appellate review does not constitute “a necessary
el emrent of due process of law’. MKane v. Durston, 153 U S. 684,

687 (1894).13

BContrary to Dr. M chal son’s suggesti on, Honda Motor Co., Ltd.
v. (berg, 512 U S. 415 (1994), did not create a due process right
to appellate review. the provision of the Oregon Constitution that
(berg struck down did not nerely restrict appellate review, but
i nstead conpl etely prohibited judicial review including review by
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4.

Finally, because litigants who oppose renmand are not a suspect
class and 8 1447(d) deprives them of no fundanental right, the
statute need only be based in “a rational relationship between the
disparity of treatnent and sone |egitinmte governnental purpose”.
Heller v. Doe, 509 U S. 312, 320 (1993). Therntron recognized
Congress’ purpose in enacting 8 1447(d) as “prevent[ing] delay in
the trial of remanded cases by protracted litigation of
jurisdictional issues”. Thermron, 423 U S. at 351. This reason
forns a rational basis for the decision in that review of an order
denyi ng remand does not threaten to disrupt a pending state court
deci sion, whereas providing review of an order granting remand
does. The United States offers additional clainmedrational reasons
for this distinction, but we need not reach them Wth even one
rati onal reason supporting the distinction, Dr. Mchalson fails to
meet his burden of negating “every conceivabl e basis which m ght

support” the distinction. Heller, 509 U S. at 320.%

the trial court, of a jury' s punitive danage award. ld. at 420
(“the question is whether the Due Process Cl ause requires judicial
review of the anmount of punitive damage awards”). Moreover, Qoerg
found denyi ng protection agai nst arbitrary deprivations of property
abrogated wel | -established common aw. 1d. at 430. |In contrast,
appellate review of remand orders was unavailable until the
Judiciary Act of 1875; and review of the grant of remand orders
under 8§ 1447(c) has been unavail able since 1887. Therntron, 423
U S. at 346.

Dol eac’ s request, pursuant to Federal Rule of Appellate
Procedure 38, that Dr. Mchalson be sanctioned for raising
frivol ous issues on appeal is wthout nerit and, accordingly, is
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L1,
The district court’s application of the Hensgens factors to
allow the anendnent joining GCI as a defendant was a separable
order but did not conme within the collateral order exception.

Therefore, 8§ 1447(d) bars our review of the remand and al so of the

anendnent itself. Such preclusion, based upon the dictates of 8§
1447(d), is not unconstitutional. Because we |lack jurisdictionto
consider the appeal, it is

DI SM SSED.
DENI ED
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