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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60591

SUBMERSI BLE SYSTEMs, | NC. ,

Pl ai ntiff/Appel | ee/ Cross- Appel | ant,

V.
PERFORADORA CENTRAL, S. A de C. V.,

Def endant / Appel | ant / Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Southern District of M ssissippi

May 4, 2001
Before FARRI S, JCOLLY, and DAVIS, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Subnersi ble Systens, Inc. (“SSI”) sued Perforadora Central,
S.A de C V. (“Central”) in the southern district of M ssissippi
for the conversion of sone of its equipnment aboard a vessel owned
by Central while that vessel was docked in a Mexican port.
Foll ow ng a bench trial, the district court awarded SSI nore than
$4.25 million in danages. Because the district court did not have

personal jurisdiction over Central, we vacate the judgnent of the

“Circuit Judge of the Ninth Circuit, sitting by designation.



district court and remand with instructions to dism ss this case.
| .

SSI is a Louisiana corporation that operates small, renotely-
operated, subnersible vehicles used in underwater inspection,
construction, and surveying. In the latter part of 1996, SS
contracted wth Quantum Ingenieros, S. A de C V. (“Quantuni) to
provide the subnersible vehicles for Quantums inspection of
certain oil and gas pipelines |located in Mexican waters. As part
of this project, Quantumal so contracted with Central to transport
the equipnment, including SSI’'s subnersible vehicles, and the
personnel to be used to inspect the pipelines. To carry out this
contract, Central dispatched the MV DON FRANCI SCOto Mirgan City,
Loui siana in Novenber of 1996 to pick up SSI’'s equipnment and
transport it to its destination in Mexico.

Quantum was late paying both SSI and Central for their
services, and Central tw ce brought its vessel back to port during
the early nonths of 1997 to force Quantumto pay what it owed. By
early June of 1997 Quantum owed both SSI and Central substantia
suns for their services on the pipeline inspection project. As a
result of Quantum s i ndebt edness, Quantumand Central agreed to end
the charter of the DON FRANCI SCO on June 23, 1997 and on that day
the DON FRANCI SCO returned to the port of Dos Bocas, Mexico. At
that tinme, SSI had two enpl oyees, one of its subnersible vehicles,
and sone ot her rel ated equi pnent on board the DON FRANCI SCO. All
of SSI’'s equi pnent was clearly nmarked as belonging to SSI.
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At about 9 amon the norning of the 23rd, the captain of the
DON FRANCI SCO woke the two SSI enpl oyees and told themthat SSI’s
equi pnent had been seized to force Quantumto pay Central what it
was owed for the charter of its vessel. Shortly thereafter, one of
Central’s agents boarded the vessel and inspected the inmgration
papers of the two SSI enpl oyees. Seeing that they were out of
order, the agent reported the two nen to the Mexican inmmgration
authorities. The two SSI enpl oyees then left the vessel and spent
the day getting their inmmgration papers in order. Wile they were
gone, Central offloaded SSI’s equipnment fromthe DON FRANCI SCO and
put it into a |locked yard at the port.

Wl f gang Bur nsi de, the owner of SSI, arrived in Mexico on June
26, 1997 to demand the rel ease of SSI’s equi pnent. Central refused
to rel ease the equi pnent and i nstead deposited it with the Mexican
M ni sterio Publico. In |ater proceedings before the Mnisterio
Publico, Central asserted that the seized equi pnent bel onged to
Quant um and shoul d be hel d pendi ng an i nvestigation of Quantumfor
its failure to pay its debts. Central was eventually appointed
custodi an of SSI’'s equipnment for the Mnisterio Publico and noved
the equi pnent to Central’s yard i n G udad del Carnen, Mexico, where
it was exposed to the el enents.

After SSI filed this lawsuit, Central released the equi pnent
in March of 1999 and SSI transported it back to the United States.
However, because of prolonged exposure to the elenents, the
equi pnent had been rendered worthl ess.
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1.

Wile it was attenpting to get Central toreturnits property,
SSI discovered that Central was building a marine drilling rig at
the TDI Hal ter shipyard in Pascagoula, Mssissippi. SSI then filed
suit in the southern district of Mssissippi, in May of 1998, for
the conversion of its equipnent by Central. SSI’'s suit invoked
both the admralty jurisdiction and the diversity jurisdiction of
the district court. SSI prayed for attachnent of the rig, pursuant
to Rule B of the Supplenental Rules for Certain Admralty and
Maritinme Clains or pursuant to Rule 64 of the Federal Rules of
Cvil Procedure and M ssissippi |aw

Central responded to the suit by noving to dism ss for | ack of
personal jurisdiction. Central argued that given the nature of the
suit, it had insufficient contacts with Mssissippi to subject it
to suit in Mssissippi. Central argued against attachnment of its
rig pursuant to Rule B by arguing that the district court had no
admralty jurisdiction, or in the alternative that it could be
found within the southern district of M ssissippi and so attachnent
under Rule B woul d be inproper. Central argued agai nst attachnent
pursuant to Rule 64 and M ssissippi |law on the grounds that it was
not subject to suit in Mssissippi. Central also noved to dism ss

on the grounds of forum non conveni ens.

The district court denied both notions. It ruled that the
nature of Central’s contacts with M ssissippi nmade it subject to
suit in Mssissippi. The district court ruled that admralty
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jurisdiction existedinthis case, but denied attachnent under Rul e
B on two separate grounds. The district court first held that as
Central was subject to jurisdiction in the southern district of
M ssissippi, it could al so be found within the southern district of
M ssi ssi ppi . The district court next held, in the alternative,
that SSI had not filed the affidavit required by Rule B regarding
SSI's efforts to locate Central within the southern district of
M ssi ssippi. Having found Central subject to suit in M ssissippi,
the district court allowed attachnment of Central’s rig pursuant to
Rule 64 so long as SSI posted a $1 nmillion bond.* Concerning the

f orum non conveni ens issue, the district court found that Mexico

did not provide a civil renedy for conversion, and thus was not an
adequate alternative forum In ruling on both notions, the
district court also ruled that United States general maritine | aw,
and not Mexican |aw, should apply to the case.

Follow ng a three day bench trial, the district court found
that Central had converted SSI’'s equi pnent. The district court
awar ded SSI actual damages of $289, 734. 62, pre-judgment interest of
$48, 211. 84, consequenti al damages of $106, 520.50, |ost profits of
$2, 311, 140. 00, and punitive damages of $1,500, 000. 00. Centra
moved for a new trial on the grounds that it had newy discovered
evidence from the captain of the DON FRANCI SCO concerning the

events of June 23, 1997. The district court denied the notion

!SSI never posted the bond and so never perfected its
attachnent.
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hol di ng that the captain’s testinony was not credible, and that it
was suspicious that he was |ocated just a few days follow ng the
trial after being mssing since the incident on June 23, 1997.
Central then took this appeal.

Central argues on appeal that, 1) it is not subject to
personal jurisdictionin Mssissippi, 2) the district court has no
admralty jurisdiction in this case, 3) the district court should

have di sm ssed this case on the grounds of forumnon conveni ens, 4)

the district court should have applied Mexican lawto this case, 5)
the district court erred in its damages calculations in severa
respects, and 6) the district court should have granted it a new
trial. SSI cross-appeals for an award of its costs and for
attachnment of Central’s rig should we find that the district court
did not have jurisdiction over Central.

L1,

We begin with the issue we find dispositive, nanely whet her
the district court had jurisdiction over Central. Because the
facts concerning Central’s contacts with M ssi ssippi and the United
States are undi sputed, the issue of personal jurisdictionin this
case presents a question of law that we review de novo. Wrld

Tanker Carriers Corp. v. MV YA MAWAYA, 99 F.3d 717, 720 (5th G r.

1996) .
A
Absent a federal statute that provides for nore expansive
personal jurisdiction, the personal jurisdiction of a federal
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district court is cotermnous with that of a court of genera
jurisdiction of the state in which the district court sits. Fed.
R Cv. P. 4k)(1). For a federal district court in a particular
state to exercise personal jurisdiction over a defendant, that
exercise of jurisdiction nust first be proper under that state’'s
| ong-arm statute. If the state long-arm statute allows the
district court to exercise personal jurisdiction, the exercise of
personal jurisdiction nust also be proper under the Due Process
Cl ause of the Fourteenth Amendnent.

The M ssissippi long-armstatute provides, in relevant part,

Any nonresident person, firm general or Ilimted

partnership, or any foreign or other corporation not

qualified under the Constitution and |aws of this state

as to doing business herein, who shall make a contract

Wth aresident of this state to be perforned i n whol e or

in part by any party in this state, or who shall commt

a tort in whole or in part against a resident or

nonresident of this state, or who shall do any business

or perform any character of work or service in this

state, shall by such act or acts be deened to be doing

busi ness in M ssi ssi ppi and shal |l thereby be subjected to

the jurisdiction of the courts of this state.
Mss. Code § 13-3-57. A plaintiff who is not a resident of
M ssi ssippi, such as SSI, may not take advantage of the contract

portion of the Mssissippi long-arm statute. Lifeline Anbul ance

Services, Inc. v. Laidlaw, Inc., 16 F. Supp.2d 686, 688 (S.D. M ss.

1998). Any tort commtted by Central in this case was commtted
solely in Mexico. Thus, SSI may not take advantage of the tort
portion of the Mssissippi long-armstatute. By arranging to have

a drilling rig built in a shipyard in Pascagoula, it could be
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argued that Central did business in Mssissippi. However, a non-
resident plaintiff like SSI may not take advantage of the doing

busi ness portion of the Mssissippi long-armstatute. Herrley v.

Vol kswagen of Anerica, Inc., 957 F.2d 216, 218 (5th Gr. 1992);

Smth v. DeWalt Prods. Corp., 743 F.2d 277, 279 (5th Gr. 1984);

Lifeline, 16 F. Supp.2d at 688. Thus, Central is not subject to the
personal jurisdiction of the Mssissippi courts under the
M ssi ssi ppi | ong-arm st at ute.

Nor woul d a district court’s exercise of personal jurisdiction
over Central in Mssissippi conport with the requirenents of the
Due Process Cause of the Fourteenth Amendnent. Due process
requires that a foreign corporate defendant, “establish sufficient
contacts or ties wwth the state of the forumto nake it reasonabl e
and just according to our traditional conception of fair play and
substantial justice to permt the state to enforce the obligations

whi ch [the defendant] has incurred there.” International Shoe Co.

v. Washi ngton, 326 U. S. 310, 320, 66 S.Ct. 154, 90 L. Ed. 95 (1945);

Shaffer v. Heitner, 433 U S. 186, 207, 97 S.C. 2569, 53 L.Ed. 2d

683 (1977). An exercise of personal jurisdiction, even when a
foreign corporate defendant has established sufficient contacts
wth a forum nust also be reasonable in light of the foruns

interest in the litigation in question. Asahi Mtal |ndus. Co.

Ltd. v. Superior Court of California, Solano County, 480 U S. 102,

113-14, 107 S.C. 1026, 94 L.Ed.2d 92 (1987).
The extent of the contacts that a foreign corporate defendant
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must establish with a forumto satisfy due process concerns differs
dependi ng on the nature of the litigation. Inthis case, Central’s
contacts with the state of Mssissippi are wholly unrelated to
SSI’'s claimthat Central converted SSI’'s equi pnent in Mexico. Wen
a plaintiff’s claimdoes not arise out of a defendant’s contacts
with a forum then the defendant’s contacts with the forumnust be,
“continuous and systematic” to satisfy the requirenents of due

process. Helicopteros Nacionales de Colonbia, S.A v. Hall, 466

U S. 408, 416, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984); Perkins v.

Benquet Consol. Mning Co., 342 U. S. 437, 445, 72 S.Ct. 413, 96

L. Ed. 485 (1952); WIlson v. Belin, 20 F.3d 644, 647 (5th Cir.

1994) .

As comment at ors have recogni zed, the conti nuous and systematic
contacts test is a difficult one to neet, requiring extensive
contacts between a defendant and a forum 16 JAMES WM MOORE ET
AL., MOORE' S FEDERAL PRACTICE f 108.41[3] (3d ed. 1999). The
Suprene Court has upheld an exerci se of personal jurisdiction when
the suit was unrelated to the defendant’s contacts wth a forum
only once. 1d. Purchasing equipnent in a forumand traveling to
that forumon rel ated business are, without nore, insufficient to
confer personal jurisdiction when the plaintiff’s cause of action

does not arise out of those purchasing activities. Helicopteros,

466 U.S. at 417.
Central’s only contacts with the state of M ssissippi grow out

of its construction of a marine drilling rig at the TD Halter
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shipyard i n Pascagoula. Central contracted with TDI Halter for the
construction of the rig, and also nmaintained an office at the
shipyard with three enpl oyees to nonitor the construction.? These
are not the sort of continuous and systematic contacts that would
allowthe district court to take jurisdiction over Central in this
case.

In Helicopteros, the Suprene Court considered a tort claim

agai nst a Col onbi an hel i copter operator arising out of a helicopter
crash in Col onbia. The Col onbi an conpany had negoti ated a contract
in Houston, Texas to provide for the services that led to the
crash. The Col onbi an conpany had al so purchased about 80% of its
fleet of helicopters froma Texas conpany, had sent its pilots to
Texas for training, had sent nenbers of its managenent to Texas for
technical consultations in connection with the purchase of its

fleet, and had accepted paynent for the services that led to the

’SS| has argued that Central conceded personal jurisdictionin
its opposition to attachnment of the drilling rig under Rule B.
Central did admt, as part of that opposition, to the contacts with
M ssi ssi ppi which are discussed above. Central argued that those
contacts neant that it could be found within the southern district
of M ssissippi and so attachnent under Rule B would be inproper
However, Central specifically stated that it was not thereby
concedi ng the i ssue of personal jurisdiction outside of the context
of Rule B attachnent. Central stated, “Perforadora does not
di spute that the presence of the rig in the district itself is
sufficient to satisfy general personal jurisdictioninthe district
for the purposes of Rule B as Rule Bis not subject to common | aw
due process constraints. Maritine attachnent warrants consi deration
of a nore flexible application of the doctrines of due process
consistent with its historical functions.” 4th Supplenental R at
80 (enphasis added). Whether Central is correct or not concerning
what due process requires in the Rule B attachnent context, Central
cannot be said to have conceded the i ssue of personal jurisdiction.
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crash in funds drawn on a Texas bank. In spite of all these
contacts with the state of Texas, the Suprene Court held that they
were insufficient to allow the Texas courts to take jurisdiction
over the Col onmbi an conpany, considering that the litigation was
unrelated to the conpany’s contacts with Texas. [|d. at 416. In
this case, Central, a Mexican conpany that has its headquarters in
Mexi co and that does business al nost exclusively in Mxico, nade
contact with Mssissippi only by virtue of its arrangenent to
construct one marine drilling rig in a shipyard in M ssissippi

These contacts with Mssissippi are even |less substantial than

t hose of the Col onbi an conpany with Texas in Helicopteros.

The M ssissippi long-arm statute does not allow a federa
district court sitting in Mssissippi to take jurisdiction over
Central inthis case. Evenif it did, such an exercise of personal
jurisdiction would be inconsistent wwth the due process cl ause of
t he Fourteenth Amendnent.

B.

SSI argues, as an alternative ground for supporting the
judgnent entered by the district court in its favor, that Federal
Rule of G vil Procedure 4(k)(2) authorized the district court to
assune jurisdiction over Central.

Rul e 4(k)(2) provides,

If the exercise of jurisdiction is consistent with the

Constitution and laws of the United States, serving a

sumons or filing a waiver of service is also effective,

Wth respect to clains arising under federal law, to

establish personal jurisdiction over the person of any

-11-



def endant who is not subject to the courts of general
jurisdiction of any state.

Qur court has previously held that clains falling wthin the
admralty jurisdiction of the federal courts are clains arising

under federal |aw for the purposes of Rule 4(k)(2). Wrld Tanker,

99 F.3d at 722-23.°3

Rule 4(k)(2) applies to actions in which a federal court draws
its authority directly from federal |aw, and does not borrow it
fromstate | aw. The due process required in federal cases governed
by Rule 4(k)(2) is nmeasured with reference to the Fifth Arendnent,
rather than the Fourteenth Anmendnent. That is, Rule 4(k)(2)
requires us to consider Central’s contacts with the United States
as a whole, and not just Central’s contacts with the state of

M ssissippi. 1d. at 720; Busch v. Buchman, Buchman & O Brien, 11

F.3d 1255, 1258 (5th Cr. 1994); United States v. Swiss Am Bank,

Ltd., 191 F. 3d 30, 36 (1st Cr. 1999). |If Central has sufficient
contacts with the United States, then the district court could have
exercised jurisdiction over Central pursuant to Rule 4(k)(2).

In analyzing Central’s contacts with the United States, we
must keep in mnd that this case does not arise out of Central’s
contacts with the United States. All the events constituting
Central’s conversion of SSI’'s equi pnent - the seizure aboard the

DON FRANCI SCO, the unloading of the equi pnent at the port of Dos

W find Central’s contention that the district court |acked
admralty jurisdiction in this case to be without nerit.
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Bocas, and the proceedi ngs before the Mexican M nisterio Publico -
took place in Mexico. Therefore, Central’s contacts with the
United States nust be, “continuous and systematic” to have all owed
the district court to take jurisdiction over Central pursuant to

Rule 4(k)(2). Consolidated Dev. Corp. v. Sherritt, Inc., 216 F. 3d

1286, 1292 (11th Gr. 2000); BP Chens., Ltd. v. Fornpsa Chem &

Fibre Corp., 229 F.3d 254, 262-63 (3rd Cr. 2000).

The record reflects very few contacts between Central and the
United States other than those related to the construction of the
rig in Pascagoula. Central has an account at a Houston bank and
sends sone enpl oyees to an offshore drilling conference in Houston
every year. Central has purchased spare parts and vessels in the
United States, though to what extent is not clear fromthe record.
Central’s vessels have also occasionally called on United States
ports. These contacts with the United States are, at best,
sporadi ¢ and of small consequence. Central conducts no operations
in the United States, maintains no office in the United States
(other than the one which is naintained solely to oversee
construction in Pascagoul a), and owns no real or personal property
| ocated in the United States.

Because Central’s contacts with the United States are not
continuous and systematic, the district court had no authority to
assune jurisdiction over Central pursuant to Rule 4(k)(2).

C.
SSI, as part of its cross-appeal, has argued that if we find
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that the district court |acks personal jurisdiction over Centra
then we shoul d order attachnment of Central’s rig under construction
i n Pascagoul a pursuant to Rul e B and ot herw se enforce t he judgnent
entered by the district court. As we have explained, the district
court did not have jurisdiction over Central. Nevert hel ess, we
decline to order attachnent of Central’s rig pursuant to Rule B

Rule B of the Supplenental Rules for Certain Admralty and
Maritinme Clains provides, in relevant part,

In an in personam acti on:

(a) If a defendant is not found within the district, a

verified conplaint may contain a prayer for process to

attach the defendant’s tangible or intangible personal

property - up to the amount sued for - in the hands of

garni shees naned in the process.

(b) The plaintiff or the plaintiff’s attorney nust sign

and file wth the conplaint an affidavit stating that, to

the affiant’s know edge, or on information and belief,

t he defendant cannot be found within the district.
Rule B allows a district court to take jurisdiction over a
defendant in an admralty or maritime action by attaching property

of the defendant. Geat Prize, S.A. v. Mariner Shipping Pty.

Ltd., 967 F.2d 157, 159 (5th GCr. 1992). W have interpreted the
requi renent of Rule B that the defendant not, “be found within the
district” as neaning that the defendant is neither subject to the
jurisdiction of the district court nor anenable to service of

process within the district. Heidnmar, Inc. v. Anoni na Ravennate di

Armanento Sp.A. of Ravenna, 132 F.3d 264, 268 (5th Cr. 1998);

LaBanca v. GOsternmunchner, 664 F.2d 65, 67 (5th Gr. 1981).

The district court gave two grounds for denying SSI’'s notion
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to attach the rig pursuant to Rule B. The district court held that
Central could be found within the southern district of M ssissipp
because its contacts wth Mssissippi nmde it subject to
jurisdiction there. The district court also held that SSI did not
submt the affidavit required by Rule B stating that Central could
not be found within the southern district of M ssissippi. As
di scussed above, we disagree with the district court’s concl usion
that Central’s contacts were sufficient to permt it to exercise
jurisdiction over this action. Thus, the district court erred in
concl udi ng that Central woul d be found within the southern district
of Mssissippi for the purposes of Rule B. However, that
concl usi on does not nean that the district court erred in refusing
to attach Central’s rig pursuant to Rule B

Rule B requires that a plaintiff seeking attachnment pursuant
to Rule B file an affidavit, as well as a verified conplaint,
concerning the presence of the defendant within the district in
which the actionis filed. As the district court held, and as our
review of the record confirnms, SSI did not file the required
affidavit wwth its verified conplaint when it sought attachnment of
Central’s drilling rig. SSI has argued, on the basis of the

holding in Anstar Corp. v. MV ALEXANDRGS T., 431 F. Supp. 328 (D

Md. 1977), that its verified conplaint alone should suffice to
all ow attachnment of the rig pursuant to Rule B. The district court
in Anstar did excuse the | ack of an affidavit fromthe plaintiff in
that case given that the plaintiff also filed a verified conpl aint
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which stated that the defendant could not be found within the
district. However, Anstar does not stand for the proposition that
a district court nust excuse a plaintiff’s failure to file the
affidavit required by Rule B when the plaintiff also files a
verified conplaint. W cannot say that the district court erred in
this case because it chose to enforce Rule B as it is witten.
The affidavit required by Rule B serves a useful purpose: it
assures the district court that the plaintiff has been diligent in
searching for the defendant within the district in which the action

is filed. Oegon v. Tug Go Cetter, 398 F.2d 873, 874 (9th Cr.

1968); West of England Ship Omers Miut. Ins. Ass’'n. v. MAIlister

Bros., Inc., 829 F. Supp. 122, 124 (E.D. Pa. 1993). As the district

court said, the contacts that Central had with M ssissippi raised
questions about whether Central could be found within the southern
district of Mssissippi. Thus, it was especially inportant that
SSI denonstrate that it had been diligent about searching for
Central and that SSI was not seeking attachnment nerely for purposes
of security or harassnent. There was good reason for the district

court to enforce Rule B as witten and refuse to attach Central’s

rig.*

“Because we decide that the district court did not have
personal jurisdiction over Central, we do not reach the other

i ssues raised by Central inits appeal, including the choice of |aw
gquestion, the forum non conveniens issue, or the district court’s
cal cul ation of danmages. W also do not reach the question of

whet her ordering attachnent of Central’s rig would be consistent
wth the Suprene Court’s holding in Shaffer in light of the fact
that the district court did not otherwise have personal
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| V.

For the reasons discussed above, Central was not subject to
the personal jurisdiction of the district court. Because SSI has
failed to conply with the requirenents of Rule B, we need not
consi der whether the district court could have taken jurisdiction
over Central by attaching its property. Therefore, the judgnent of
the district court is VACATED and this case is REMANDED wth

instructions to DISMSS this case for lack of jurisdiction.

jurisdiction over Central.
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