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LOU S JOHNSON: ET AL
Plaintiff

LOU S JOHNSON;, CAROLYN NEWELL JOHNSON, GULF MACHI NERY SALES AND
ENG NEERI NG CORP.; DAVID R WALKER

Pl aintiffs-Appellants
ver sus
HEUBLEI N | NC.; CANANDAI GUA W NE COWVPANY, |INC.; WALTER MASLOWSKI ,

doing business as SETC and/or SETC, Inc., doing business as
Sal i sbury, ETC.

Def endant s- Appel | ees

Appeal fromthe United States District Court
For the Southern District of M ssissipp

Before POLI TZ, SMTH and DENNI'S, Ci rcuit Judges.
DENNI'S, G rcuit Judge:

Plaintiffs-Appellants appeal from the district court’s
j udgnent denying their notion to remand the case to state court on
the grounds that it was untinely renoved under 28 U. S.C. § 1446(b).

We AFFI RM



|. Facts and Disposition in the District Court

I n Decenber 1992, Gulf Machinery Sal es and Engi neering Corp.
(“GSE”), a Florida corporation, entered into a contract wth
Heubl ei n, Inc., (“Heublein”), a Connecticut corporation, to
construct a specialty nmachine evaporator to be shipped to
Heublein’s Mssion Bell Wnery in Madera, California. Beginning
the sane nonth, Louis and Carol yn Newel | Johnson, domciliaries of
M ssi ssippi, made a series of loans to GSE to finance the costs of
manuf acturing the evaporator. |In exchange GSE gave the Johnsons
prom ssory notes, personally guaranteed by its officer, David R
Val ker (“Walker”), a Florida domciliary. GSE granted both
Heubl ein and the Johnsons security interests in the evaporator
Heubl ein registered its security interest by filing a UCC fi nanci ng
statenent with the Florida Secretary of State on or about Decenber
14, 1992; the Johnsons registered their security interest in |like
manner on June 10, 1994.

The witten contract between GSE and Heubl ein provided that
GSE's failure to deliver the operational evaporator by the
stipulated date prior to the California grape harvest season woul d
entitle Heublein to |iquidated damages by deducting fromthe price
of the evaporator $2,500 for each day of GSE' s default in timely
performance. The witten contract also provided that it could be
nodi fied only by another agreenent in witing. GSE failed to neet
the deadline. On Septenber 28, 1993, Heublein notified GSE of an
assessnment of |iqui dated damages agai nst it of $165, 000 for 66 days
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delay in delivery fromJuly 26, 1993 t hrough Cctober 31, 1993. 1In
early CQctober, however, representatives of Heublein and GSE
all egedly entered an oral conprom se agreenent that GSE woul d pay
only for the “actual costs” of the delay then estimted to be
bet ween $30, 000 and $40, 000. GSE conpleted its perfornance on
Oct ober 15, 1993. Nevert hel ess, on Cctober 20, 1993, Heublein
assessed GSE with an additional $35,000 in damages for the del ay
bet ween COctober 1 and Cctober 15, 1993. Despite GSE s protest
based on the all eged oral conprom se agreenent, Heubl ein deducted
all of the assessed |iqui dated danmages fromthe anount of its final
paynment to GSE for the evaporator. Sonetine after the delivery of
the evaporator, Heublein sold the Mssion Bell Wnery, including
t he evaporator, to Canandai gua W ne Conpany, Inc. (*Canandai gua”),
a Del aware corporation

I n October 1995, the Johnsons filed a conplaint in M ssissippi
state court namng as defendants GSE, Heublein, Canandaigua,
VWal ker, and Walter Mslowski, a Florida domciliary. As
plaintiffs, the Johnsons all eged that GSE and WAl ker had defaul ted
on promi ssory notes in the ampunt of $198,726.37 secured by the
Johnsons’ registered UCC financing statenent on the evaporator,
Heubl ei n and Canandai gua had wongfully converted the evaporator,
and Masl owski, as agent and alter-ego of GSE and Wil ker, was
personally liable jointly and severally with themfor the relief
requested in the conplaint. Although there was conplete diversity
between the plaintiffs and defendants, the state court action was
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not renoved to federal court within the delay provided therefor
because Heubl ei n and Canandai gua were unabl e to obtain the consent
of the other defendants. Subsequently, Heublein, Canandai gua,
Wal ker, and GSE each filed a notion to dismss the Johnsons’
conplaint. However, after GSE and Wal ker abandoned their notions
to dismss, the state court summarily denied the notions of
Heubl ei n and Canandai gua. Subsequentl|y, Heubl ei n noved for sunmary
judgnent as to the claimasserted against it by the Johnsons.
Before the state court ruled on Heublein’ s notion for summary
j udgnent, on March 6, 1997, the Johnsons, GSE, and Wil ker jointly
filed a “confession of judgnent and assignnment of clains” in the
state court. In the instrunent, GSE and \Wal ker confessed to a
judgnment in favor of the Johnsons in the anmount of $367,508.99 and
assigned to the Johnsons any and all clains they m ght have agai nst
Heubl ei n and/ or Canandai gua. On April 11, 1997 the Johnsons, GSE
and Wal ker, as co-plaintiffs (hereinafter “Co-plaintiffs”), filed
an anended conplaint in the state suit namng as co-defendants
Heubl ei n, Canandai gua, and Masl owsKki , (hereinafter “ Co-
defendants”), and (1) reasserting the Johnsons’ original claimof
conversion against the Co-defendants, and (2) asserting for the
first tinme against the Co-defendants GSE's previously unfiled
cl ai ns agai nst Heubl ein and Canandai gua for breach of contract,
bad faith breach of contract, unjust enrichnent, and fraud, which
t he Johnsons had acquired from GSE and Wal ker by the confession of

j udgnent and assi gnnent.



Heubl ei n and Canandai gua renoved the case to federal court on
May 1, 1997, alleging diversity jurisdiction, and filed a notion to
di sm ss under Rule 12(b)(6) for failure to state a cl ai mupon which
relief can be granted. The Johnsons, GSE, and Wil ker filed a
motion to remand claimng (1) lack of conplete diversity because
co-plaintiffs GSE and Wl ker and co-defendant Masl owski were all
domciliaries of Florida, and (2) wuntinely renoval. After
considering the notion, the Co-defendants’ response, and the other
filings of record, the district court denied the notion to renmand,
hol di ng that the Co-defendants had tinely exercised their revived
right to renove the case within 30 days of their receipt of the
anended conplaint. The district court assigned its reasons in a
well witten opinion, which, in summary, stated: The courts have
read into 28 U.S.C. § 1446(b) an exception to the initial thirty-
day tinme limt for the case where the plaintiff files an anended
conpl ai nt that so changes the nature of his action as to constitute
substantially a new suit which revives the defendant’s right to
renove; the exception was not abrogated by the 1988 anendnent to §
1446(b); the Co-plaintiffs’ anended conplaint stated an entirely
new cause of action different from that stated by the origina
conplaint falling within the exception; co-defendant Masl owski’s
Florida domcile does not destroy diversity but is disregarded
under the theory of fraudulent |oinder because the Florida co-
plaintiffs, GSE and Wal ker, could not prevail in a suit against
Masl| owski, their own alter-ego; and, therefore, the Co-defendants

5



tinmely exercised their revived right by renoving the case within
thirty days of receipt of the Co-plaintiffs’ anended conplaint. 1In
a separate opinion and order the district court concluded that the
Co-plaintiffs’ clains of breach of witten contract, bad faith
breach of contract, unjust enrichnment, breach of oral contract, and
fraud are barred by the statute of Ilimtations and nust be
di sm ssed, leaving the Co-plaintiffs’ suit against Heublein and
Canandai gua for conversion of the evaporator as the only claim
remaining in the case. The Co-plaintiffs appealed only the
district court’s denial of their notion to remand. We affirm

essentially for the reasons assigned by the district court.

1. Standard of Revi ew
W reviewthe district court’s denial of a notionto remand to
state court de novo. See, e.g., Luckett v. Delta Airlines Inc.

171 F.3d 295, 298 (5'" Gir. 1999).

[11. Subject Matter Jurisdiction
The district court <correctly decided that, under the
fraudul ent joinder doctrine, Maslowski cannot be regarded as a
genui ne party for determning diversity jurisdiction. The renoving
party must prove fraudul ent joinder by denonstrating that there is
no possibility that the non-renoving party could successfully

prosecute a cause of action under state | aw agai nst the defendant



whose joinder is questioned. See Dodson v. Spiliada Maritine
Corp., 951 F.2d 40, 42-43 (5" Cir. 1992). In the present case, the
Co-plaintiffs have not alleged any facts which reasonably
denonstrate that they have an i ndependent or a derivative cause of
action agai nst Masl owski . Even if we assune arguendo that the
Johnsons in their original conplaint alleged facts show ng that
Masl| owski could be held responsible as the alter ego of GSE and
Wal ker for the clainms stated against GSE and Wl ker, the anended
conplaint failed to reall ege grounds for the primary liability of
GSE and Wal ker.! The pl eadi ngs and record before us thus establish
conclusively that the Co-plaintiffs have failed to state any cause
of action against Maslowski under which they possibly could

prevail .

V. Timeliness of Renoval
The procedure for renoval is set forth by 28 U S.C. § 1446.
The pertinent part governing tineliness of renoval is 8§ 1446(b),
whi ch st at es:

(b) The notice of renoval of a civil action or
proceeding shall be filed within thirty days after the

The Co-plaintiffs in their anmended conplaint nerely “re-
all eg[ed] and incorporat[ed] by reference all allegations nmade in
the original Conplaint filed October 25, 1995, with the exception
of all allegations against GSE and David Wil ker which have been
resol ved pursuant to a confession of Judgnent which is attached
hereto[.]” Thus, the facts which the Johnsons originally alleged as
the basis for their cause of action agai nst GSE and Wal ker were, in
effect, deleted fromthe anended conpl ai nt.
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recei pt by the defendant, through service or otherw se,
of a copy of theinitial pleading setting forth the claim
for relief upon which such action or proceedi ng i s based,
or wwthin thirty days after the service of summons upon
the defendant if such initial pleading has then been
filed in court and is not required to be served on the
def endant, whi chever period is shorter.

If the case stated by the initial pleading is not
renovabl e, a notice of renoval may be filed withinthirty
days after receipt by the defendant, through service or
otherwi se, of a copy of an anended pleading, notion,
order or other paper from which it may first be
ascertained that the case is one which is or has becone
renovabl e, except that a case may not be renbved on the
basis of jurisdiction conferred by section 1332 of this
title nore than 1 year after comencenent of the action.

28 U.S.C. §1446(b) (1988).

A.  The Second Paragraph and Its One-Year Limtation
Are Not Applicable to the Present Case

This Circuit has held that the first paragraph of section
1446(b) applies to cases which are renovable as initially filed,
t he second paragraph applies to those cases which are not renovabl e
originally but becone renovable at a later tinme, and the one-year
limtation on renoval s applies only to the second paragraph of that
section, i.e., only to cases that are not initially renovable. New
York Life Ins. Co. v. Deshotel et al., 142 F.3d 873, 886 (5" Cr.
1998) . (“Section 1446 requires that we interpret the one-year
limtation on diversity renovals as applying only to the second
paragraph of that section, i.e., only to cases that are not
initially renovable. . . . The first paragraph applies only to
civil actions in which the case stated by the initial pleading is

renovabl e. The second paragraph applies only to civil actions in



which the initial pleading states a case that is not renovable.

[I]f the statute is read as witten, it is not plausible that
Congress intended to affect the statenment of the first paragraph by
creating an exception to that nade by the second paragraph.” 1d.?)
See also Brierly v. Alusuisse Flexible Packaging, 184 F.3d 527
534-535 (6" Cir. 1999); Ritchey v. Upjohn Drug Co., 139 F.3d 1313,
1316-1318 (9" Cir. 1998); 16 JAMES Wi MOORE, MOoORE' S FEDERAL PRACTI CE
8107.14[ 2][h] (3d ed. 1997) Accordingly the parties, the district
court, and this court agree that, because the present case was
renovabl e upon its initial pleading, the Co-defendants’ ultimte
renmoval of this case is not governed by the second paragraph of
81446(b) or its one-year limtation.

B. The Revival Exception to §1446(b)

2The court explained its reasoning as foll ows:

Section 1446(b) <consists of two single sentence
paragraphs. . . . The dependent phrase-‘except that a
case nmay not be renoved on the basis of jurisdiction
conferred by section 1332 of this title nore than one
year after comencenent of the action’—is incorporated
into the second paragraph. Normally, one woul d read such
a phrase as relating only to the sentence or paragraph of
which it is a part. Section 1446(b) does not reasonably
indicate a contrary intention. Courts applying the one-
year limtation to the first paragraph of Section 1446(Db)
can do so only by distorting its ordi nary neani ng. They,
in effect, nust rewite the statute. . . . [|f Congress
had intended for the one-year |limt to apply to al
diversity renovals, it is highly unlikely it would have
chosen such an eccentric and obscure neans to acconplish
its purpose.

New York Life, 142 F.3d at 886.



According to the first paragraph of 28 U S.C. 1446(b), a case
filed in state court that is initially renovable may be renoved if
the notice of renoval is filed wwthin thirty days after defendant
either receives a copy of the conplaint or is served with summons,
whi chever period is shorter. 28 U . S.C 8§ 1446(b). It is
undi sputed that the present case was initially renovabl e and that
the Co-defendants did not file a notice of renoval within thirty
days of receiving the initial conplaint. Consequently, Heublein
and Canandaigua lost the right to renove the case upon the
expiration of that thirty-day period. W agree wth the district
court, however, that ultimtely Heublein and Canandaigua tinely
renoved the case under the judicially-created revival exceptionto
the thirty-day requirenent of section 1446(b), paragraph one.

The revival exception provides that a | apsed right to renove
aninitially renovable case withinthirty days is restored when the
conplaint is anended so substantially as to alter the character of
the action and constitute essentially a newlawsuit. This Crcuit
recogni zed the exceptionin diett v. Scott, 233 F.2d 269, 271 (5'"
Cr. 1956), holding that “[al]though a defendant has submtted
hinmself to state court jurisdiction on one cause of action, this
does not prevent his renoving the cause when an entirely new and
different cause of action is filed [in the sane case].” Id.
(Footnote omtted, citing Evans v. Dillingham C C., 43 F. 177

Matt oon v. Reynolds, C. C., 62 F. 417; Henderson v. M dwest Refi ning
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Co., 10 Gr., 43 F.2d 23, 25; Baron v. Brown, D.C, 83 F. Supp.
520.) In Wlson v. Intercollegiate (Big Ten) Conference A. A, 668
F.2d 926 (7'" Cir.1982) the Seventh Circuit recognized that “[t] he
courts. . .have read into [81446(b)] an exception for the case
where the plaintiff files an anmended conpl aint that so changes the
nature of his action as to constitute ‘substantially a new suit
begun that day.’ ”(citing Fletcher v. Hamet, 116 U S. 408, 410
(1886); Ciett v. Scott, 233 F.2d at 271; 14 WRIGHT, MLLER & COOPER,
FEDERAL PRACTI CE AND PROCEDURE § 3732, at 727-29 (1976)). See Henderson
v. Mdwest Refining Co., 43 F.2d 23, 25 (10" Cir. 1930); 14C CHARLES
ALAN VR GHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE § 3732, at 321
(1998) (“[The exception] seens quite appropriate since a
W I lingness on the part of the defendant to remain in a state court
to litigate a particular claim should not be interpreted as a
Wl lingness on his part to remain in a state court to adjudicate a
conpletely different claim?”)

As cogently noted by Judge Posner in the WIson case, none of
the various formulations of the revival exception is “self-
defining” so that the issue nust be “determ ned in each case with
reference to its purposes and those of the 30-day limtation on
renmoval to which it is an exception, and. . .the proper allocation
of decision-making responsibilities between state and federal
" WIlson, 668 F.2d at 965. W believe the district court’s

courts.

decision to apply the exception in the present case is consistent
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with all of these considerations. The district court correctly
found that “the allegations contained in the [anended conpl ai nt]
bear no resenbl ance whatsoever to the allegations of the [original
conplaint]. . . . [ T]he parties to the original action are now
aligned in a conpletely different manner. . . . GSE and Wl ker,
arguably the only Defendants agai nst which the Johnsons stated a
val i d cause of action [originally] are nownanmed Plaintiffs inthis
matter.” Johnson v. Heublein, Inc., 982 F. Supp. 438,444 (S.D. M ss.
1997) . After the conplaint was anended, the Co-defendants were
confronted with a suit on a construction contract involving
exposure to substantial conpensatory and punitive damages, i nstead
of only a questionable conversion claim by a conpeting creditor
wth an apparently inferior Ilien. Thus, applying the revival
exception in this case will not thwart the purposes of the thirty-
day limtation: to deprive the defendant of the undeserved
tactical advantage of seeing how the case goes in state court
before renoving, and to prevent the delay and wasteful ness of
starting over in a second court after significant proceedings in
the first. WIson, 668 F.2d at 965. Because the anended conpl ai nt
starts a virtually new, nore conpl ex, and substantial case agai nst
t he Co-defendants upon which no significant proceedi ngs have been
held, the renmoval wll not result in delay, waste, or undue
tactical advantage to a party. Nor does the renoval inpair proper

allocation of state and federal judicial responsibilities.
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In their appeal, the Co-plaintiffs contend that Congress
inpliedly rejected the revival exception in anending 81446(b) in
1988.° But the only change nade by the 1988 anendnent to 8§1446(b)
was the addition of the one-year Iimtation applicable to diversity
actions that were not renovable as initially filed, discussed supra
at 8-9. The rest of 81446(b) has remained substantially the sane
since its revision in 1949, and read as follows prior to the 1988
amendnent : *

(b) The petition for renoval of a civil action or
proceedi ng shall be filed within thirty days after the
recei pt by the defendant, through service or otherw se,
of a copy of theinitial pleading setting forth the claim
for relief upon which such action or proceeding i s based,
or wwthin thirty days after the service of summons upon
the defendant if such initial pleading has then been
filed in court and is not required to be served on the
def endant, whi chever period is shorter.

If the case stated by the initial pleading is not
renovable, a petition for renoval nmay be filed within
thirty days after receipt by the defendant, through
service or otherw se, of a copy of an anended pl eadi ng,
notion, order or other paper fromwhich it may first be
ascertained that the case is one which is or has becone
removabl e.

3The Co-plaintiffs cite Jenkins v. Sandoz Pharmaceutical s Corp.

965 F. Supp. 861 (N.D.Mss. 1997) for this proposition. However,
while the district court in Jenkins questioned whether the revival
doctrine survived the 1988 anmendnent, it did not reach or decide
the i ssue because the case as initially fil ed agai nst the defendant
was not renovable; therefore, it was governed by the second
par agr aph of 81446(b) and did not involve a defendant’s exercise
of his right of renoval under the revival exception.

“M nor changes to 81446(b) that are irrelevant here have been
made during the years since 1949. (E. g., the tinme period for filing
a notice of renoval has been extended fromtwenty days to thirty
days.)
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28 U.S.C. §1446(b) (1977).

It is plain that the first paragraph of 81446(b) providing a
thirty-day time limt for filing a notice of renoval when cases are
renovable as originally filed, to which the revival rule applies,
has not been altered by the anendnent. Consequently, the revival
exception adopted by the courts in applying 81446(b), par agraph one,
was not superseded or affected by the 1988 anmendnent.®

The remai ni ng argunents of the Co-plaintiffs are neritl ess and
| acking in seriousness. They argue that the case was not properly
renoved because (1) the additional clains set forth in the anended
conplaint “are nothing nore than cross-clains between GSE and
Heubl ei n, both defendants in the Oiginal Conplaint”; (2) “this
court should Ilimt [the revival of a renobval right] exception to
federal question cases consistent with . . . a congressional trend
toward limting renoval of diversity cases”; (3) the Co-defendants

did not “waive their right to renoval” initially; and (4) the

5Cf. Horton v. Liberty Miutual Ins. Co, 367 U.S. 348. |n Horton,
the Suprenme Court consi dered whet her Congress’ stated reasons for
anending a renoval statute could be used by the Court to reach
beyond the explicit limtation of the anmendnent to support a
jurisprudential curtailnment of federal courts’ power to entertain
other types of suits. The Court held that it would not infer a
greater limtation than that expressed by the cl ear | anguage of the
anendnent, reasoning that Congress “very easily” could have
effected a broader change in the law by sinply stating it in the

anmendnent. |d. at 352. “[The Court] refused to assune that
Congress intended anything nore than it had stated i n unanbi guous
terms.” Northbrook Nat'l. Ins. Co. v. Brewer, 493 U.S. 6, 12 (1989)

(discussing the Court’s decision in Horton). See al so Northbr ook,
493 U.S. at 12-13.
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anended conplaint did not add new federal question clains.

There are no cross-clainms in this case. GSE and Wl ker did
not file their construction contract clainms agai nst Heublein while
they were defendants. Assumng that they still have any interest
in these clains which they assigned to the Johnsons, as co-
plaintiffs they cannot now assert them as cross-clains because
“[c]learly, a cross-claimnmy not be asserted against a party on
the opposite side of the action.” See 6 WRIGHT, MLLER, & KANE, FEDERAL
PRACTI CE AND PROCEDURE 8§ 1431 at 235, n. 17 (2d ed. 1990).

Thi s panel cannot reshape the revival exception according to
percei ved “congressional trends.” W are bound by |laws actually
enacted and the prior precedents of the Suprenme Court and this
Crcuit.

The Co-defendants waived their right to renove the case under
the original conplaint by (1) failing to file a notice of renova
wthin thirty days of service of the initial conplaint, and (2)
filing both notions to dism ss and a notion for summary judgnment in
the state court proceeding prior to the filing of the anended
conplaint by the Co-plaintiffs, thus invoking the jurisdiction of
the state court in resolving the issues presented by the original
conpl ai nt. See Buchner v. Federal Deposit Ins. Corp., 981 F.2d
816, 818 (5'" Cir. 1993); MKnight v. Illinois Central RR, 967
F. Supp. 182, 186 (E.D. La. 1997); 16 JAMES Wi MOORE, MOORE' S FEDERAL

PRACTI CE §8 107.18[2]; 107.41[c][ii][B] (3d ed. 1997).
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No court has ever suggested that the addition of a federal
question claimis a prerequisite to the availability of the revival

of renoval right exception.

V.
For the reasons assigned, we AFFIRM the decision of the
district court denying the Co-plaintiff’s notion to remand the

present case to M ssissippi state court.
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