UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-60241

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
RODNEY THOVAS; H NES WEEKLY, Il al so known as BOREY; BERTHA T
WEEKLY
CLASTI NE PI TTMAN, al so known as COOTER,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

March 26, 2001

Before KING Chief Judge, H GE NBOTHAM and DUHE, Circuit Judges.
DUHE, Circuit Judge:

This is an appeal by four participants in a crack cocaine
di stribution conspiracy concerning errors putatively nade in their
federal jury trial and in the sentencings that followed it. For the
follow ng reasons, we affirm the convictions and sentences wth
respect to all defendants except Bertha Wekly. We vacate her
sentence and renmand for resentencing.

BACKGROUND

One evening in 1997, sone C arksdale, M ssissippi, police



of ficers executed a search warrant at the hone of defendant Bertha
Weekly (“Bertha”). The officers wuncovered there evidence
inplicating Bertha, defendant Castine Pittman (“C astine”),
def endant H nes Weekly |11 (“Borey”), and Defendant Rodney Thomas
(“Rodney”) in a conspiracy to distribute crack cocaine. Based in
part on that evidence, a federal jury convicted the four of
conspiring to distribute and possess with intent to distribute
crack cocaine, and also convicted Bertha of aiding and abetting
Borey in possessing wth intent to distribute nore than five grans
of crack cocai ne and convicted C astine of possessing with intent
to distribute nore than 50 grans of crack cocai ne.

Bertha argues here that prosecutorial msconduct,! the
district court’s inproper adm ssion of evidence, and an Apprendi
error require reversal of her conviction or mtigation of her
sentence. Borey argues that an inperm ssibly suggestive in-court
identification produced his conviction, which, he contends, we
should reverse accordingly. Cl astine and Rodney argue that

insufficient evidence supports their convictions and C astine’s

1 While the m sconduct of which Bertha conpl ains does not nerit
extended treatnment here — since, considered in the context of the

trial in which it occurred, the msconduct does not require
reversal of her convictions — it was real and inexcusable
nonet hel ess. Al t hough we commend the offending prosecutor for

appeari ng before us personally and acknow edgi ng and apol ogi zi ng
for two particular instances of his msconduct (his declaring
before the jury that a particular defense witness was not telling
the truth and his forcing Bertha to call a nunber of prosecution
W tnesses liars), we expect that sim/lar apol ogi es need not issue
in the future.



sent ence.
DI SCUSSI ON

O the argunents descri bed above, Bertha’s Apprendi argunent
is the only one with nerit. We have carefully considered the
def endants’ other argunents. After reviewing the record, we are
convinced that sufficient evidence supported the defendants’
convictions and sentences. The evidence producing those
convi ctions and sentences, noreover, was properly admtted.

As the governnent admts on appeal, the district court nmade an
Apprendi error with respect to Bertha. After the trial and

Bertha's sentencing, the Suprene Court decided Apprendi V. New

Jersey, 530 U S. 466 (2000). Apprendi held that the Constitution
requires that any fact that increases the penalty for a crine
beyond the prescribed statutory nmaxi num be submtted to the jury
and proved beyond a reasonable doubt. 1d. The statutory nmaxi mum
sentence for Bertha in this case was twenty years. See 21 U S. C
8§ 841 (b)(1)(C. The District Court sentenced Bertha to life in
pri son based on the amount of crack cocai ne the judge found, by a
preponderance of the evidence, she possessed with intent to
di stribute. Because the anpbunt of crack Bertha possessed with
intent to distribute was a fact that increased the penalty for her
crime beyond the prescribed statutory maxi num her sentence is

unconstitutional under Apprendi. See United States v. Aquayo-

Del gado, No. 99-4098, 2000 W. 988128, at *7 (8th Cr. July 18,
2000) (under Apprendi, drug quantity is an elenent of the offense
3



t hat nust be proved beyond a reasonabl e doubt).

Ve, t heref ore, vacate her sentence and remand for
resentencing, with any prison termnot to exceed twenty years.

CONCLUSI ON

W affirm the district court in all respects save one: we
vacate Bertha s sentence and remand for resentencing i n accordance
w th Apprendi .

AFFI RVED in part, VACATED and REMANDED in part.



