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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60129

FI LBERTO RUl Z- ROVERQ,
Petiti oner,

ver sus

JANET RENO
U S. Attorney Ceneral,
Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals

March 3, 2000

Bef ore JONES, DUHE, and WENER, Circuit Judges.
PER CURI AM

Rui z- Romero appeals from a judgnent of the Board of
| mm gration Appeals (“BIA”) ordering that he be deported. W hold
that Rui z- Ronero has conmtted an “aggravated felony” as that term
is defined in Section 101(a)(43)(N) of the Immgration and
Nationality Act (“INA");! we are conpelled, therefore, to dismss
the appeal for want of jurisdiction.

| .
FACTS & PROCEEDI NGS

Rui z- Ronmero entered the United Stated w thout inspection in

18 US.C 8§ 1101(a)(43)(N). Unless otherw se indicated, all
citations to the current version of the | NA.



1984. In 1987, he was granted tenporary resident status through
the legalization program and in 1990 he adjusted his status to
that of |awful permanent resident. |In Novenber 1995, Rui z-Ronero
was arrested for transporting ei ght Mexican aliens from one point
in New Mexico to another in violation of INA 8§ 274(a)(1) (A (ii).
That section provides:

[ Any person who—} knowi ng or in reckless disregard of

the fact that an alien has conme to, entered, or renains

inthe United States in violation of law, transports, or

nmoves or attenpts to transport or nove such alien within

the United States by neans of transportation or

ot herwi se, in furtherance of such violation of | aw[shal

be puni shed as provi ded i n subparagraph (B).]?2
In Decenber 1996, the Inmmgration and Naturalization Service
(“I'NS") comenced deportation proceedi ngs agai nst Rui z- Ronero. The
I NS charged that Rui z-Ronero had been convicted of an aggravated
f el ony and was therefore deportabl e pur suant to | NA
§ 237(a)(2)(A)(iii),® which provides that “[a]ny alien who is
convicted of an aggravated felony at any tine after admssion is
deportable.” Rui z- Ronero noved to termnate the deportation
proceedi ngs on the ground that he had not commtted an “aggravated

felony” as that phrase is defined by INA § 101(a)(43).

The immgration judge (“1J”) denied the notion and ordered

28 U.S.C. § 1324(a)(1) (A (ii).

SAt the tinme deportation proceedi ngs were commenced agai nst
Rui z- Roner o, this provi si on was codified at | NA
§ 241(a)(2)(A) (iii). It was subsequently recodified by the Illega
Imm gration Reform and Inmgrant Responsibility Act of 1996
(“I''RIRA"), Pub. L. No. 104-208, 110 Stat. 3009, as INA
§ 237(a)(2)(A)(iii), 8 US C 8§ 1227(a)(2) (A (iii).
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that Rui z- Ronero be deported. Rui z- Roner o appeal ed and the BI A
upheld the 1J's order.* Ruiz-Ronmero tinely appealed the BIA s
deci si on.
1.
DI SCUSSI ON

A. St andard of Revi ew

Cenerally, inimmgration cases we reviewonly the deci sion of
the BIA not that of the IJ.°> “BIA conclusions of |aw are revi ewed
de novo (although with the wusual deference to the Board' s
interpretation of anbiguous provisions on the Act in accordance

with Chevron U.S.A. Inc. v. Natural Resources Defense Council, 476

U S. 837 (1984)).”°¢

B. Juri sdiction

The pivotal question in this appeal Is whether the
parent hetical phrase “(relating to alien smuggling)” found in the
definition of “aggravated felony” in INA § 101(a)(43)(N),’
describes or restricts the statutory references that directly
precede it. That section provides in full:

[ The term *“aggravated felony” nmeans—} an offense
described in paragraph (1)(A) or (2) of [INA] section

‘See Matter of Ruiz-Ronero, 22 1. &N _ , 19 Immigr. Rep. Bl-
351 (InterimDecision No. 3376, BIA 1999).

See Carbajal-Gonzalez v. INS, 78 F.3d 194, 197 (5th Cir.

1996) .
5] d.

8 U.S.C. § 1101(a) (43) (N



274(a) [8 U S.C. 8§ 1324(a)] (relating to alien
smuggling), except in the case of a first offense for
which the alien has affirmatively shown that the alien
commntted the offense for the purpose of assisting,
abetting, or aiding only the alien’ s spouse, child, or
parent (and no other individual) to violate a provision

of this act[.]

Rui z- Romero argues that the parenthetical phrase is
restrictive. He urges that only those offenses that are both cross
referenced by INA 8§ 101(a)(43)(N) and that “relat[e] to alien
smuggling” fit the definition of aggravated felony. Ruiz-Ronero
concedes that he has been convicted of a crine that is cross
referenced by I NA § 101(a)(43)(N); he argues, however, that because
he transported aliens fromone point to another within the United
States wthout crossing a national border, he did not “snuggle”
aliens.® Ruiz-Ronero concludes that because the governnment has not
proved that he was convicted of a crinme relating to alien
smuggling, he is not an aggravated felon and is therefore not
deport abl e.

The governnent, on the other hand, contends that the
parenthetical is a short-hand description of the cross referenced
provi si ons, not a substantive restriction. The Bl A agreed, hol ding
t hat

the parenthetical is nerely descriptive. A reading of

[INA 8] 101 (a)(43) in its entirety supports this

conclusion. Section 101(a)(43) references a nunber of
statutes that are outside of the [INA]. These include

8The term “smuggle” is generally understood to require the
crossing of a national border. See United States v. Monjaras-
Cast aneda, 190 F.3d 326, 328 (5th G r. 1999).
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provisions contained in titles 18, 26, and 50 of the

[US. C]. Instead of requiring the reader to exam ne the
referenced titled and section of the code, [the many]
subparagraphs . . . of [INA 8] 101(a)(43) include

parent heticals which provide a shorthand descri ption of
the referenced crimnal offenses.?®

In United States v. Mbnjaras-Casteneda, ! we faced precisely

t he sane question in the sentencing-guidelines context!! and reached
the same conclusion as did the BIA in this case. We hel d that
““(relating to alien snuggling)’ acts only to describe, not to
limt the ‘of fenses described in paragraph (1) (A) or (2) of section
1324(a).’ "' Rui z- Romero argues that because this is an inmgration

case and Monj ar as- Cast eneda was a sentenci ng gui delines case, it is

merely persuasive authority and should be disregarded. e
di sagr ee.
Matter of Ruiz Ronero, 22 1. &N, 19 Inmmgr. Rep. Bl1l-351

(I'nterimDecision No. 3376, BIA 1999).
10190 F.3d 326, 331 (5th Gr. 1999).

IMonj ar as- Cast eneda was convicted of illegal reentry into the
United States in violation of 8 U S.C. §8 1326(a) & (b)(2). Seeid.
at 327. He had previously been arrested for transporting aliens in
violation of INA § 241(a)(2)(A) (iii) (now INA 8 237(a)(2)(A)(iii),
see supra n.3) and deported. (Ruiz-Ronero was convicted under the
sane sub-section.) The Sentencing Guidelines section applicableto
Monj ar ads- Casteneda’s illegal reentry conviction provides for a
sent enci ng enhancenent for those who have previ ously been convi cted
of an aggravated felony. Application Note One to that section of
the sentencing guidelines provides that “[a]ggravated felony is
defined at 8 U.S.C. 8§ 1101(a)(43).” See U.S.S.G § 2L1.2, coment,
n. 1. In Monjaras- Casteneda, therefore, we applied the sane
definition of *“aggravated felony” to the sanme underlying
substantive offense (i.e., transporting aliens within the United
States in violation of INA 8§ 237(a)(2)(A(iii)).

12190 F.3d at 331.



Rui z- Romero correctly points out that in United States v.

Pornes-Garcia'® the Second Circuit gave a different meaning to

“aggravated fel ony” for sentenci ng-gui delines purposes than a pri or
Second Circuit panel had for immgration purposes. The Por nes-
Garcia court recogni zed, however, that it was departing fromthe
usual rule that favors uniformty in statutory construction.* That
court f ound, nevert hel ess, t hat t here wer e overridi ng
considerations that supported construing the sanme |anguage

differently.?® Unli ke the Pornes-Garcia court, we perceive no

overriding considerations in this case and are not persuaded that
we shoul d deviate fromour prior holding.

We therefore hold, in accordance w th Mbonjaras-Casteneda, ¢

that the first parenthetical phrase in INA 8 101(a)(43)(N is a
description of, not substantive restriction on, the statutory cross

references that precede it.' It necessarily follows that the BI A

13171 F.3d 142, 147 (2d Cir. 1999).

4See, e.09., United States v. Fernandez, 887 F.2d 465 (4th Gir

1989); 2B NORWAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION 8§ 53. 01 (1992
rev. ed.) (“Harnony and consi stency are positive values in a | egal
system because they serve the interests of inpartiality and
mnimze arbitrariness. Construing statutes by reference to others
advances those values. 1In fact, courts have been said to be under
a duty to construe statutes harnoni ously where that can reasonably
be done.” (footnotes omtted)).

15See 171 F. 3d at 147.
16190 F. 3d at 331.
YAl of Ruiz-Ronero’'s argunents regarding why the
parenthetical phraseis |limtation on the statutory references that
precede it, and his alternative argunent that the rule of lenity is
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was correct when it concluded that Ruiz-Romero conmtted an
aggravat ed fel ony.

Deportation proceedings were comenced against Ruiz-Ronero
before April 1, 1997 and concluded nore than thirty days after
Cct ober 30, 1996; therefore, this case is governed by the IIRIRA
transitional rules.!® Under those rules, the Courts of Appeal s have
no jurisdiction over final orders of renoval issued against aliens
who have been convicted of an aggravated felony.?® As we therefore
| ack subject matter jurisdiction, this appeal is

DI SM SSED.

appl i cabl e, were consi dered and rejected i n Monj ar as- Cast aneda. W
need not repeat that discussion here.

18See Requena- Rodri quez v. Pasquarell, 190 F.3d 299, 302-03
(5th Cr. 1999); IIRIRA 88 309(a) & (c)(1).

%See IRIRA § 309(c)(4) (0.



