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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-40205

DENNI' S C. GANDY,
Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas

Decenber 11, 2000
Before DAVIS and EMLIO M GARZA, Circuit Judges, and POGUE!,
District Judge.
W EUGENE DAVIS, Circuit Judge:

In this action by Dennis Gandy, a taxpayer, against the United
States to recover danages under 26 U S. C. 8§87431(a)(1l) for w ongful
oral and witten disclosures of his “tax return information,” the
district court dism ssed the suit and Gandy appeals. The issues on
appeal are: 1) whether the district court clearly erred by finding
that the statute of l|imtations began to run on the witten

di sclosures in 1990, and 2) whether the district court erred by

Judge, U.S. Court of International Trade, sitting by
desi gnati on.



holding that the IRS agents nmade the oral disclosures in good
faith. For the reasons that follow, we affirm
| .

In 1989, I RS Special Agent Ronni e McPherson (“MPherson”) was
assigned to conduct a crimnal investigation of Dennis Gandy
(“Gandy”) for the years 1985, 1986, and 1987. Speci al Agent Laura
Sanders (“Sanders”) was later assigned to assist wth the
i nvestigation. On Septenber 19, 1990, McPherson sent a formletter
soliciting financial information from 269 custoners of the Dennis
Gandy Nursery (“Nursery”), which was owned and operated by Gandy.
A sentence in the body of the “circular” letter to Gandy’s
custoners stated that Gandy was under investigation by the Crim nal
| nvestigation Division of the IRS.

The district court dismssed as tinme barred both counts of
Gandy’ s conpl ai nt seeking recovery for the witten disclosures in
the circular letter. The court found that Gandy | earned i n 1990 of
t he wongful disclosures the agent nade in this letter and that the
two year statute of limtations therefore began to run in 1990.
Because Gandy filed his conplaint in 1996, the court held that the
two counts of his conplaint concerning the witten di scl osures nade
inthe letter were tinme barred.

In addition to Gandy’s cl ai mbased on the witten discl osures,
Gandy al so sought danmages based on oral disclosures. The ora
di scl osures at issue were nmade by McPherson and Sanders when they
told potential wtnesses and other third parties that they were

conducting a crimnal investigation of Gandy.
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Followng a full bench trial, the district court held that
McPher son and Sanders bel i eved i n good faith, although erroneously,
that they were authorized by 26 U.S.C. 8 6103 to tell third parties
t hat Gandy was under crimnal investigation. The district court
di sm ssed Gandy’s suit and this appeal foll owed.

1.

Gandy argues first that the district court erred in dismssing
as tinme barred his claim for wongful witten disclosure of tax
returninformation. 26 U S.C. 8§ 7431 acts as a wai ver of sovereign
immunity for suits seeking damages for wongful disclosure of tax
return information. 26 U S.C. 8§ 7431(d) provides that a claimfor
wrongful disclosure of tax return information nust be brought
“Wwthin two years after the date of discovery by the plaintiff of
t he unaut horized disclosure.” |If a waiver of sovereign imunity
contains alimtations period, aplaintiff’s failuretotinely file

suit deprives the court of jurisdiction. United States v. Dalm

494 U.S. 596, 608, 110 S.C. 1361, 1368 (1990); Dunn-MCanpbel

Rovalty Interest, Inc. v. National Park Serv., 112 F. 3d 1283, 1287

(5" Cir. 1997)(“. . . failure to sue the United States within the
limtations period is not nerely a wai vable defense. |t operates
to deprive federal courts of jurisdiction.”).

The district court’s finding that Gandy knew of the contents
of the witten disclosures in the circular letter nore than two
years before filing the conplaint is a factual finding reviewed for

clear error. Emons v. Southern Pacific Transp. Co., 701 F.2d

1112, 1124 (5th Cr. 1983). The court based its finding on the
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testinony of Patricia Davidson (“Davidson”) and Bob Cartwi ght
(“Cartwight”).

Davi dson, who worked as a receptionist at the Nursery,
testified that shortly after the letters were nail ed, she answered
phone calls fromapproxi mately 100 custoners who wanted to speak to
Gandy about the IRS letter. Davidson testified that she overheard
Gandy reassuring these custoners that the IRS would clear him of
any wongdoing. Cartwight, one of Gandy’'s custoners, testified
that after receiving the letter, he called Gandy and told him he
had received a letter froma crimnal investigator.

Gandy testified that he did not have actual know edge of the
contents of the letters. But credibility calls are for the
district court and it commtted no error in choosing to believe
Davi dson and Cartwight, rather than Gandy. Thus, the district
court’s finding that the statute of limtations began to run on the
written disclosures in 1990 was not clearly erroneous. Therefore,
the district court correctly concluded that the two counts of
Gandy’ s conplaint relatingtowitten disclosures were tinme barred.
The district court had no jurisdiction over this clai mbecause the
Uni ted St ates has not wai ved sovereign immunity for untinely suits.

L1,

Gandy next argues that McPherson and Sanders nmade unnecessary
di scl osures of tax return information when they orally disclosed to
potential wtnesses that they were conducting a crimmnal tax
i nvestigation of Gandy. The district court held that the United

States was not |iable for McPherson and Sanders’s oral disclosures
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of Gandy’s tax return information because the |IRS agents acted
under a good faith, although erroneous, interpretation of 26 U S. C
8§ 6103. We review the district court’s conclusion that agents
McPherson and Sanders acted in good faith as a m xed question of
fact and law. W review the court’s subsidiary fact findings for
clear error and its |egal conclusions and application of law to

fact de novo. Robicheaux v. Radcliff Material, Inc., 697 F. 2d 662,

666 (5th CGr. 1983). The subsidiary facts are undisputed.
Therefore, the | egal question is whether McPherson and Sanders, as
reasonabl e agents, acted in good faith when they orally discl osed
t hat Gandy was under crim nal investigation. W begin our analysis
with a consideration of the relevant statutes and the |IRS s
interpretation of these statutes as reflected in its regul ati ons
and manual s.

26 U.S.C. 8 6103(a)(1l) states that “no officer or enpl oyee of
the United States . . . shall disclose any return or return

i nformati on obtai ned by himin any manner The gover nnent
stipulates that the agents’ oral statenents that they were
conducting a crimnal investigation constitute disclosure of return
information. However, 26 U S.C. 8 6103(k)(6), which includes an

exceptionto 26 U S.C. 8§ 6103(a)(1), provides, in pertinent part:

An internal revenue officer or enployee nmay, in
connection with his official duties relating to any .
crimnal tax investigation . . ., disclose return
information to the extent that such disclosure is
necessary in obtaining information, which 1is not
ot herwi se reasonably available, with respect to the .
liability for tax . . . . Such disclosures shall be

made only i n such situati ons and under such conditions as
the Secretary may prescribe by regul ation.
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Id. (enphasis added).

The relevant provisions in the RS s regul ati ons and nmanual s
are Treasury Regul ation 8 301.6103(k)(6)-1 and 88 348.3 and 347.2
of the Handbook. Treasury Regulation 8§ 301.6103(k)(6)-1 states
t hat :

[Aln officer or enployee of the Internal Revenue Service
. . . 1s authorized to disclose taxpayer identity
information (as defined in section 6103(b)(2)), the fact
that the inquiry pertains to the performance of official
duties, and the nature of the official duties in order to
obt ai n necessary information relating to the performance
of such official duties .

Id. (enphasis added). Section 348.3 of the Handbook, entitled
Di sclosures for Investigative Purposes, provides that:

Speci al agents are specifically authorized by .R C 8§
6103(k)(6) to disclose return information to the extent
necessary to gather data which may be relevant to a tax
investigation. Situations in which special agents may
have to make such disclosures in order to performtheir
duties arise on a daily basis. For exanple, this occurs
whenever they contact third parties believed to have
information pertinent to a tax investigation.

Section 347.2 of the Handbook deal s specifically with circular
letters sent out by IRS agents.?2 At the tine the agents nade the
oral disclosures at issue - before it was changed in 1992® - §
347.2 of the Handbook provided that:

Cauti on nust be exercised not to danage the reputation of

the taxpayer by nmaking the letter either offensive or
suggestive of any wongdoi ng by the taxpayer. It nust

2Circular letters are formletters sent out in mass mailings
to gather information about a taxpayer under investigation.

W | ook to the provisions in the regul ations and nmanual s as
they existed at the tinme of the oral disclosures, regardl ess of any
subsequent changes. Al statenents regarding these provisions
refer to the provisions as they existed at the tine.
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not be disclosed in the body of the letter that the

taxpayer is under investigation by the Crimna
| nvestigation Division. Appropriate wording could be
“The Internal Revenue Service 1is conducting an

i nvestigation of : [sic] Any reference to the

Crimnal Investigation Divisionnust berestrictedtothe

signature bl ocks or ancillary headings. . . . The title

“Speci al Agent” and Crim nal Investigation Division wll

be included in the signature bl ock.”

The district court held that the oral disclosures at issue
were not necessary. However, we need not decide the difficult
| egal question of whether agents MPherson and Sanders’s oral
di scl osures that Gandy was under crimnal investigation were
necessary if we agree with the district court that agents MPherson
and Sanders, as reasonable agents, were in good faith in believing
that the disclosures were authorized and therefore necessary. W
therefore turn to the United States’ good faith defense.

26 U.S.C. § 7431 supplies a civil renmedy for violations of 26
US C 8§ 6103. However, 8 7431(b) provides that “[n]o liability

shal|l arise under this section with respect to any inspection or

di scl osure--(1) which results from a good faith, but erroneous,

interpretation of section 6103 . . . .” Id. (enphasis added).
This court defined the test for good faith under 26 U S.C. 8§

7431(b) in Huckaby v. United States, 794 F.2d 1041 (5th Cr. 1986).

W stated that “the good-faith defense in section 7431(b) shoul d be
judged by an objective standard anal ogous to that enployed in
Harlow . . . Harl ow would find officials acting in good faith
when ‘their conduct does not violate clearly established statutory
or constitutional rights of which a reasonable person would have

known.’”” 1d. at 1048 (quoting Harlow v. Fitzgerald, 457 U S. 800,
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818, 102 S. . 2727, 2738 (1982)).
We | ater stated in Huckaby that:

The question then, as we have noted, is whether a
reasonable |IRS agent would be acquainted with the
statute, and his own agency’'s interpretation of the
statute as reflected inits regul ati ons and manual s. The
answer is self-evident. A reasonable IRS agent can be
expected to know the provisions of sections 6103 and
7431, as they may be further clarified by I RS regul ati ons
and other IRS interpretations.

Id. at 1048-49 (footnote omtted).*
This Court interpreted the good faith provision of 26 U S. C

8§ 7431(b) once again in Barrett v. United States, 51 F.3d 475 (5th

Cr. 1995). W stated that “[a] reasonable |IRS agent can be
expected to know statutory provisions governing disclosure, as
interpreted and reflected in I RS regul ati ons and nmanual s.” 1d. at
479 (citing Huckaby, 794 F.2d at 1048). W stressed the inportance
of the agent follow ng the procedures and rules that are found in
t he Handbook. We concluded that the disclosure in Barrett was not
in good faith because “the Chief of the Crimnal Investigation

Di vision had not approved the content of the circular letters as

‘“Gandy al so argues that in addition to the factors listed by
this Court to determ ne whether an agent has acted in good faith,
anot her factor is federal court decisions. Gandy cites three cases
fromother circuits: Heller v. Plave, 657 F.Supp 95 (S.D. Fla
1987), Rodgers v. Hyatt, 697 F.2d 899 (10" Cir. 1983), and May V.
United States, 141 F.3d 1169 (8'" Cir. 1998) (unpubli shed opi nion),
as well as Johnson v. Sawyer, 640 F. Supp. 1126 (S.D. Tex. 1986) and
Huckaby v. United States, 794 F.2d 1041 (5'" Gir. 1986). He argues
that these cases prohibit the oral disclosures at issue in this
case. However, the only case Gandy relies on that involves an
agent’ s oral disclosure to a potential wtness that the taxpayer is
under crimnal investigation is a case fromthe Southern District
of Florida - Heller. W decline to inpose a burden on agents to
follow a single district court opinion, particularly from a
jurisdiction outside the territory in which they work.
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required by Chapter 347.2 of the IRS ‘Handbook for Special
Agents.’” 1d. at 479.

Wth this background, we now consider the argunents of the

parties.
| V.

Gandy argues that a reasonable I RS agent could not have acted
in good faith in orally disclosing that Gandy was under crim nal
investigation when 8 347.2 of the Handbook prohibits such a
disclosure in circular letters - a form of witten disclosure
Gandy argues that no reasonable agent could interpret the IRS
regul ations and manuals to authorize a statenent if it is nade
orally, while forbidding it in a witten disclosure.?®

We agree with the United States that 8 347.2 of the Handbook
does not control the question of whether the agents acted in good
faith by worally disclosing that Gandy was under crimna
i nvesti gati on. Section 347.2 does not purport to have general
applicationto all disclosures; it is expresslylimtedto circular
letters, which are by definition nmailed to large nunbers -
sonetinmes hundreds - of potential w tnesses.

In contrast to circular formletters mailed to hundreds of

busi ness contacts, oral disclosures are typically made during one-

Gandy al so argues that MPherson and Sanders shoul d have been
aware of instructions of IRS supervisors within their district
prohi biting an agent fromsaying that a taxpayer is under crim nal
i nvestigation. These alleged instructions were described at trial
by a fornmer IRS Crimnal |Investigation Division supervisor, Vernon
Hanpt on. However, the district court was not conpelled to credit
Hanpton’ s testinony, or to find that a reasonabl e agent shoul d have
been aware of these comments.



on-one contacts with potential wtnesses. These contacts are much
nmore focused than a mass mailing. Also, agents are obviously nore
selective in choosing these wtnesses with whom they wll
personally neet. Because of the differences in the nature of the
circular letter or mass nmailing and t he personal contact where oral
di scl osures are typically nmade, we are persuaded that a reasonabl e
agent would conclude that the specific rules governing witten
disclosures incircular letters woul d not apply across the board to
all disclosures, including oral disclosures.

Treasury Regulation 8 301.6103(k)(6)-1 and 8 348.3 of the
Handbook buttress this conclusion and tend to support an agent’s
conclusion that he can orally informa potential witness that he is
conducting a crimnal investigation. Treasury Regulation 8§
301.6103(k)(6)-1 provides that an |IRS agent nmay disclose the
“nature of the [his] official duties . . .” when conducting an
i nvestigation of a taxpayer. This would | ead agents MPherson and
Sanders, as reasonable agents, to conclude that they were
authorized to disclose the nature of their official duties as a
crimnal tax investigation.

Section 348.3 of the Handbook provides further support for
this conclusion. This section provides that “[s]ituations in which
special agents may have to make such disclosures [of return
information] in order to perform their duties arise on a daily
basi s. For exanple, this occurs whenever they contact third
parties believed to have information pertinent to a tax

i nvestigation.”
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Also, it is clear to us that agents are authorized to displ ay
their credentials and badges identifying them as Crimnal
| nvestigation Division agents when interviewing a third party.®
Know edgeabl e persons know that agents in the crimnal division
conduct only crimnal investigations. An agent’s know edge that
his badge identifies his area of investigation further supports a
reasonable agent’s conclusion that he is authorized to orally
di scl ose - what the third party probably already knows - that the
agent is conducting a crimnal investigation.

For all the reasons stated above, we agree with the district
court that agents McPherson and Sanders, as reasonabl e agents, had
a good faith belief that they could disclose the crimnal nature of
the investigation.

AFFI RMED.

6Section 977(11).1(4) of the Internal Revenue Manual currently
states - as it did at the time of MPherson and Sanders’s ora
disclosures - that “a special agent wll properly identify
hi msel f/ hersel f by produci ng hi s/ her pocket conm ssion at the tine
of the interview”
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