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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-31341

PATRI CI A HEATCN,
Pl ai ntiff-Appellee,

VERSUS

MONOGRAM CREDI T CARD BANK OF CGEORG A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Novenber 2, 2000
Before DUHE, EMLIO M GARZA and DeMOSS, Circuit Judges.
DUHE, Circuit Judge:

Monogram Credit Card Bank of Georgia (“Monogrant) appeal s the
district court's order remanding this case to state court pursuant
to 28 U S.C. § 1447(c). Because Congress has specifically excluded
this type of remand order from appell ate review, we concl ude that

we | ack jurisdiction and therefore DI SM SS Monograni s appeal .

BACKGROUND
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We summarize only the facts relevant to the issues in dispute
in this appeal. Monogram a Ceorgia credit card bank, issued a
credit card to Patricia Heaton (“Heaton”) to finance purchases from
a retail store called Canpo Appliances. Heat on brought a cl ass
action lawsuit in state court, alleging that Monogramcharged | ate
fees on the card in excess of the limt provided under the
Loui si ana Consuner Credit Law (“LCCL"), La. R S. 9:3527. Heaton
al so al |l eged breach of contract.

Monogram renoved the suit. |t argued that there was a basis
for federal subject matter jurisdiction because Heaton's clains
were conpletely preenpted by Section 27 of the Federal Deposit
| nsurance Act (“FDIA"), 12 U.S.C. § 1831d. Section 27 of the FD A
authorizes federally-insured “state banks” (as defined under
Section 3(a)(2) of the FDIA, 12 U.S.C. 8§ 1813(a)(2)) to charge |l ate
fees permtted by the laws of their hone states. Ceorgia | aw
provides for a higher late fee limt than the LCCL. Mbnogram al so

argued that the parties were diverse and, pursuant to In re Abbott

Laboratories, 51 F.3d 524 (5th Gr. 1995), Heaton's demand for

attorney's fees under the LCCL caused the anount in controversy to
exceed $75, 000.

Heat on sought remand, arguing that Monogram coul d not invoke
conplete preenption because it was not a “state bank” under the
definition contained in Section 3(a)(2) of the FD A Section
3(a)(2) defines state banks as those which are “engaged in the
busi ness of receiving deposits” and which are incorporated under
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state | aw. Part of Heaton's argunent was that because Mnogram
accepts deposits only fromits parent conpany and not fromits
custoners, it could not be engaged in the business of receiving

deposits. She also contended that In re Abbott Laboratories was

i nappl i cabl e, and therefore the court | acked diversity
jurisdiction.

Judge Porteous denied Heaton's notion, concluding that under
the plain | anguage of the FDI A, Monogram was a “state bank.” He
also cited a letter fromthe Federal Deposit |Insurance Corporation
(“FDIC’) inwhich the FDIC stated that it consi dered Monogramto be
a state bank. Therefore, Heaton's clains were conpletely
preenpted.! Less than a week after the denial of remand, the case
was re-assigned to Judge Barbier. Judge Barbier denied Heaton's
petition for an interlocutory appeal of the denial of renmand
finding that there was no “substantial ground for difference of
opinion as to whether the defendant is a state bank.” Heaton v.

Monogram Credit Card Bank of Georgia, No. 98-1823 (E.D. La. Nov.

25, 1998) (mnute entry denying perm ssion to appeal).

Thereafter, Heaton noved to anend her petition to assert a
federal claimunder the Truth in Lending Act (“TILA"), specifically
15 U S.C 8§ 1637(c)(3)(B). This claim was not related to the
credit card late fees. A nmgistrate judge denied this notion, but

Judge Barbier vacated the magistrate judge's order and all owed

The judge's order did not address the question of diversity
jurisdiction.
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Heaton to assert the TILA claim

Later, Heaton di scovered that Monogramhad participated inthe
preparation of the FDIC letter that Judge Porteous had cited in his
order denying the notion to remand. Heaton then noved for a
reconsi deration of her notion. Judge Barbier granted the notion
and remanded the case to state court, citing 28 U S.C. § 1447(c).
The judge rejected Monogrami s argunent that Heaton had wai ved her
objection to the earlier denial of remand by anendi ng her petition
to add the TILAclaim On the sane day that he signed the renmand
order, Judge Barbier granted Heaton's voluntary notion to dism ss
that claimw th prejudice, and noted the dismssal in a footnote in
t he remand order.

In granting the notion to remand, Judge Bar bi er concl uded t hat
Monogram was not a “state bank” because it was not “engaged in the
busi ness of receiving deposits” under Section 3(a)(2). He reasoned
that because Moinogram only receives deposits from its parent
conpany, under a plain reading of the FDIA, it could not be engaged
in the business of receiving deposits fromits custoners. As a
result, the judge concluded that “this Court does not have federal
question jurisdiction, and there is no federal preenption.” Heaton

v. MonogramCredit Card Bank of Georgia, No. 98-1823 (E. D. La. Nov.

22, 1999) (mnute entry ordering renmand). The judge also found
diversity lacking, and noted that “if there is any doubt as to
federal subject matter jurisdiction, the court should resolve the

doubt in favor of remand.” 1d.
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Monogr am appeal ed. Heat on noved to dism ss the appeal for
| ack of appellate jurisdiction.
DI SCUSSI ON
We begin with 28 U . S.C. § 1447(d), which provides: “An order
remanding a case to State court fromwhich it was renoved is not
revi ewabl e on appeal or otherw se.” Notwi t hst andi ng this broad
| anguage, the Suprene Court has explained that this provisionisto

be interpreted in pari materia with 8 1447(c), such that only

remand orders issued under 8§ 1447(c) and “invoking the grounds

specified therein” are imune fromreview. Therntron Prods., Inc.

v. Hermansdorfer, 423 U S. 336, 345-46, 96 S. C. 584, 590, 46 L

Ed. 2d 542 (1976), abrogated on other grounds by Quackenbush v.

Allstate Ins. Co., 517 U. S 706, 116 S. C. 1712, 135 L. Ed. 2d 1

(1996); Smith v. Texas Children's Hosp., 172 F.3d 923, 925 (5th

Cir. 1999). Lack of subject matter jurisdiction is one basis for
remand under 8§ 1447(c). A 8 1447(c) remand is not revi ewabl e on
appeal even if the district court's remand order was erroneous.
Thermron, 423 U S. at 343, 96 S. . at 589; Smth, 172 F. 3d at

925; Gles v. NYLCare Health Plans, Inc., 172 F.3d 332, 336 (5th

Cr. 1999). “Reviewable non-8 1447(c) remands constitute a narrow
cl ass of cases, neaning we will review a remand order only if the
district court 'clearly and affirmatively' relies on a non-8§

1447(c) basis.” Copling v. Container Store, Inc., 174 F.3d 590,

596 (5th Cir. 1999); Gles, 172 F.3d at 336. The justification for
this rule is “to prevent delay in the trial of remanded cases by
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protracted litigation of jurisdictional issues.” Therntron, 423
US at 351, 96 S. &. at 593. As a result, we have stated that
“the district court is the final arbiter of whether it has
jurisdiction to hear the case.” Smth, 172 F.3d at 925.

A plain and common sense readi ng of the Judge Barbier's remand
order reveals that he stated a § 1447(c) basis for remand. The
j udge specifically concluded that “this Court does not have federal
question jurisdiction” and that “there is no federal preenption.”
He al so specifically nentioned that doubt as to whether there is
subject matter jurisdiction should be resolved in favor of renmand.
He then invoked 8§ 1447(c) in ordering the remand. Even if Judge
Bar bi er' s concl usi ons that Mnogram was not a state bank and that
there was therefore no preenption were erroneous, we cannot review
his remand order.

Monogr am ar gues, however, that despite the clear |anguage of
the remand order, the true basis for the order was 28 U S. C 8§
1367(c)(3). Mnogramthus concludes that we have jurisdiction in
this case because renmand orders pursuant to 8§ 1367(c) are subject

to appellate review. Hook v. Mirrison MIling Co., 38 F.3d 776,

780 (5th Gr. 1994). Under 8§ 1367(c)(3), a district court may
decline in its discretion to exercise supplenental jurisdiction
over supplenental (fornmerly “pendent”) state |aw clains when the
court has dismssed all clains giving rise to original
jurisdiction. Monogramasserts that Judge Barbier's dism ssal of
Heaton's federal TILA claim which he noted in his renmand order,

6
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was the predicate for the remand of what Judge Barbi er consi dered
to be remaining state law clains. Heaton's addition of the TILA
claim according to Mnogram forned an independent basis for
federal question jurisdiction, and Judge Barbier's dism ssal of the
claimw th prejudice denonstrated that he thought he had subject
matter jurisdiction over that claim Therefore, Mnogram argues
that the remand order was necessarily pursuant to 8 1367(c)(3), and
Judge Barbier sinply mslabeled the order as one pursuant to 8§
1447(c) .

In making this argunment, Monogramrelies on our decision in

Bogle v. Phillips Petroleum Co., 24 F.3d 758 (5th Cr. 1994). In

that case, a panel of this Court stated:
The critical distinctionfor determ ning appealabilityis
t he presence of federal subject matter jurisdiction prior
to the order of renmand. In a Section 1447(c) remand,
federal jurisdiction never existed, and in a non-Section
1447(c) remand, federal jurisdiction did exist at sone
point in the litigation, but the federal clains were
either settled or dismssed.
Id. at 762. Monogramasserts that because the TILA claimconferred
federal question jurisdiction on the district court, federa
jurisdiction “did exist at sone point” in the suit and therefore
the remand coul d not have been based on § 1447(c).
W reject Monogranmis argunent. |In Bogle, the district court's

remand order concluded that [t]his case does not contain a
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federal claim'” 1d. However, the court also went on to discuss

the discretionary factors set forth in Carnegie-Mllon University

v. Cohill, 484 U S. 343, 108 S. C. 614, 98 L. Ed. 2d 720 (1988),
which district courts should consider in remandi ng suppl enenta
state lawclains. Therefore, because the remand order i n Bogl e was
at first glance sonewhat anbi guous, our el ucidation of the grounds
for remand was required in order to determne the district court's
reasons for remandi ng. We concluded that the district court's
di scussion of the discretionary factors did not taint its
conclusion that subject matter jurisdiction was |acking, and
therefore 8 1447(c) forned the basis for the order. Bogle, 24 F. 3d
at 762.

In the instant case, however, we see no anbi guity what soever
i n Judge Barbier's remand order. Although brief, the order clearly
and affirmatively stated a 8 1447(c) reason for remand, because
Judge Bar bi er concl uded that he | acked subj ect matter jurisdiction.
Hs citation of 8 1447(c) is clearly not a “m slabeling” of the
basis for remand. Nowhere in the order did the judge discuss the

discretionary factors set forth in Carnegie-Mllon, nor did he cite

§ 1367(c)(3) or any other basis for remand.? In Smith, this Court

2But see Gles v. NYLCare Health Plans, Inc., 172 F.3d 332, 336
(5th Gr. 1999) (where the remand order was revi ewabl e on appea
because “[t] he court specifically noted that "this is an appeal abl e
order because the basis of ny ruling is an exercise of discretion
to remand pendent state lawclains.”); and Hook v. Morrison MI11ling
Co., 38 F.3d 776, 780 (5th Gr. 1994) (the remand order was
revi ewabl e because “[t]he district court bel ow made clear that it
was remandi ng Hook's state |aw negligence claim i.e., her only
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initially reviewed the first of two remand orders in that case.
Because the district judge granted summary judgnment against the
plaintiff on sone of her clains but remanded a remai ning state | aw
claim the Court interpreted the order as a discretionary renmand of

pendent state lawclains. Smth v. Texas Children's Hosp., 84 F. 3d

152, 154 (5th Cr. 1996). On remand to the federal district court,
the district judge entered a second order remanding the case to
state court. Despite our interpretation of the first remand order

t he second remand order stated: “This court does not and has never
had jurisdiction over Smth's claim” The judge then ordered the

remand pursuant to 8§ 1447(c). Smth v. Texas Children's Hosp., 172

F.3d 923, 925 (5th Cr. 1999). On the appeal of this second order,
we concluded that the order did not affirmatively state a non-8
1447(c) ground for remand, and therefore § 1447(d) barred appel |l ate
review. 1d. at 927. Likewise, in the instant case, even if Judge
Bar bi er' s concl usi on that he | acked subj ect matter jurisdiction was
clearly erroneous, he did not state a non-8 1447(c) ground for
remand and we cannot review his order.

Monogram relies on decisions of other circuits in asserting
that the “nmere incantation” of 8§ 1447(c) or the words of subject
matter jurisdiction does not automatically render the remand order
unrevi ewabl e. Further, Monogramurges us to conduct an i ndependent

review of the remand order to determ ne the “true” basis for the

remaining claim pursuant to its discretion.”).
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remand. However, we note that in Bogle, |ooking at the face of the
remand order we stated: “The magic words 'this case does not
contain a federal claim rendered the district court's renmand order
unrevi ewabl e.” Bogle, 24 F.3d at 762.°3

Monogram al so argues that we must apply our decisioninlnre

Digicon Marine, Inc., 966 F.2d 158 (5th Cr. 1992) and concl ude
t hat we are not bound by Judge Barbier's “erroneous
characterization” of his reasons for remandi ng. However, D gicon
Marine supports, rather than contradicts, our holding today. In
that case, the trial court granted a notion to remand based on the
| ack of authority to renove a maritine case under 28 U S C 8§
1441(b). 1d. at 159. Later, in an order denying reconsideration,

it stated that the earlier ruling was based upon a | ack of subject

3See al so McDernott Int'l, Inc. v. Lloyds Underwiters of London,
944 F.2d 1199, 1201 n.1 (5th Cr. 1991) (noting that the grounds
for review ng remand orders have expanded, and adnoni shing district
courts to “take care to explain their reasons for remandi ng cases”
because “the availability and neans of appellate review turns
exclusively on the district court's reason for remand.”); Tillman
v. CSX Transp., lnc., 929 F.2d 1023, 1026 (5th Cr. 1991)
(“Reviewability of a remand order depends entirely upon the trial
court's stated grounds for its decisionto remand.”); Richards v.
Federated Dep't Stores, Inc., 812 F.2d 211 & n.1 (5th Cr. 1987)
(the remand order “is proof against review even if it nerely
"purports' to remand on the ground quoted.”); and In re Merrinmack
Mut. Fire Ins. Co., 587 F.2d 642, 644 (5th GCr. 1978) (“If oo
the remand order states that it is based on 1447(c) statutory
grounds, it is imune fromreview by an appellate court.”).

Monogr am suggests these decisions nmay be inapplicable because
they dealt with cases originated before the Decenber 1, 1990
effective date of § 1367. However, the Suprenme Court clearly
approved di scretionary remands of pendent state lawclains as early
as 1988 in Carnegie-Mellon. Moreover, because of our hol di ng today
that Judge Barbier's order was based solely on §8 1447(c) grounds,
we see no reason why these cases are inapposite.
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matter jurisdiction. Id. W concluded that “[d]espite the
district court's description of the remand as one based on a | ack
of subject matter jurisdictioninits order on reconsideration, the
district court's original remand order clearly indicates on its
face that the remand was not based upon | ack of original subject
matter jurisdiction . . . .” 1d. at 160. In the instant case,
Judge Barbier did not discuss his reasons for remanding in any

order outside the remand order itself. Just as in D gicon Mrine,

inthis case we need only |look to the face of the remand order to
determ ne his reasons for renmanding. We cannot read the remand
order to say that the court “clearly and affirmatively” relied on

a non-8 1447(c) basis as required by Copling v. Container Store,

Inc., 174 F.3d 590, 596 (5th Gr. 1999) and Gles v. NYLCare Health

Plans, Inc., 172 F.3d 332, 336 (5th Cr. 1999). The face of the

order clearly states a 8§ 1447(c) basis for remand.*

We think adopting Monograms position that we interpret the
remand order as one pursuant to 8§ 1367(c)(3) would basically
requi re us to conclude that Judge Barbi er renmanded the case for the
Wrong reasons. That approach would essentially anpbunt to an

appel l ate revi ew of the order, which Congress has clearly forbidden

‘“Moreover, we note that Digicon Marine points out that when a
remand i s revi ewabl e on appeal, a district court may reconsi der and
vacate its own order. Digicon Marine, 966 F.2d 158, 160-61,
quoting In re Shell Gl Co., 932 F.2d 1523, 1528 (5th Gr. 1991).
However, Mbnogram did not seek a reconsideration or anendnent of
Judge Barbier's order to reflect its position that the order was
really based on § 1367(c)(3).
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us to do under 8§ 1447(d). Monogram urges that “[p]Jublic policy
considerations strongly mlitate in favor of allow ng this appeal
to be miintained.” Appellant's Reply Brief at 10. |t argues that
allowing district courts to insulate their remand orders from
appellate review by “intoning the words 'subject matter
jurisdiction'” would unleash “unreviewable mschief” and deny
[itigants their right of appeal of 8§ 1367(c)(3) remand orders. |[d.
Al t hough we seriously doubt Mpnograms prediction, we think the
“public policy” decisionis one for Congress to nake, and one which
it has already nmade in the plain |language of § 1447(d). I n
enacting 8 1447(d), “Congress struck the balance of conpeting
interests in favor of judicial econonmy.” Snmith, 172 F.3d at 925.°

We recogni ze that the nerits of this case present significant
gquestions of |aw concerning the interpretation of the FD A and the
ability of courts to “second-guess” the FDI C s determ nati ons about
whet her financial institutions are “state banks” under the FDI A
However, we note that because we construe the remand order as

jurisdictional innature, the district court's determ nations as to

Monogram s substantive preenption defense will have no preclusive

°See also Tranpbnte v. Chrysler Corp., 136 F.3d 1025, 1027 (5th
Cir. 1998) (“[T]he [Suprene] Court has recognized that § 1447(d)
intends to insulate from appellate review a district court's
determ nations as to its subject matter jurisdiction. . . .”); and
Tillman v. CSX Transp., Inc., 929 F.2d 1023, 1024 (5th G r. 1991)
(“The trial court brought its remand order within the absolute
imunity fromreviewof 28 U S.C. 8§ 1447(c) by expressly referring
to a lack of jurisdiction as one of the bases of its decision to
remand. ”).
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effect on the state court. Smth v. Texas Children's Hosp., 172

F.3d 923, 926 (5th CGr. 1999).

We think Judge Barbier clearly intended to base his order on
8§ 1447(c). Having concluded that he |acked subject matter
jurisdiction over the case, however, Judge Barbier |[|acked
jurisdiction to grant Heaton's notion for voluntary dism ssal with
prej udi ce. Such a ruling is a judgnent on the nerits. See

Boudl oche v. Conoco Gl Corp., 615 F.2d 687, 688 (5th Cr. 1980).

In Bogle, the district court remanded the case because it believed
that it lacked subject matter jurisdiction, yet it granted the
plaintiff a partial nonsuit with prejudice of the clains that
formed the basis of the defendant's renoval petition. Bogle v.

Phillips PetroleumCo., 24 F.3d 758, 762 (5th Gr. 1994). W held

t hat order was void and of no effect. W reach the sanme concl usi on
here. The order dismssing Heaton's TILA claimis void.?®
CONCLUSI ON
Because we have concluded that we lack jurisdiction in this
case, we DI SM SS Monogram s appeal pursuant to 28 U.S.C. § 1447(d).

APPEAL DI SM SSED

W realize that because of our hol ding today, Monogramnmay file
anot her petition for renoval based on the TILA clai monce this case
is returned to state court. W are aware that this result my
conflict with the policy of judicial econony enbodied in 8§ 1447(d).
However, we are constrained by the |anguage of Judge Barbier's
remand order that he felt he had no subject matter jurisdiction in
this case, and therefore we can reach no other result but that
Judge Barbi er was not enpowered to render a ruling on the nerits.
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