IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31037

PALA, | NC. EMPLOYEES PROFI T SHARI NG PLAN AND TRUST AGREEMENT,
Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

Novenber 29, 2000
Before JOLLY, H GE NBOTHAM and EM LIO M GARZA, Crcuit Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

This case requires us to exam ne the nuances of the "inform
claint doctrine. Plaintiff-Appellant filed suit, requesting a tax
refund fromthe Internal Revenue Service. A though it never nade a
formal refund claimto the IRS, Plaintiff-Appellant asserts that it
filed a tinely "informal claim" The district court dismssed for
| ack of subject matter jurisdiction, concluding that no tinely

claimwas filed. Upon denial of its notion for reconsideration



Plaintiff-Appellant asks this Court to overturn the district

court's judgnent of dismssal. We decline this invitation.

I

In 1975 PALA, Inc. established an Enpl oyees Profit Sharing
Pl an and Trust, for which PALA served as trustee. The | RS sent PALA
favorable determnation letters, which stated that the Plan was
qualified as a tax-exenpt profit sharing plan. I n 1983 PALA deci ded
to termnate the Plan and received a favorable term nation |etter
fromthe IRS. Al of the Plan's assets were distributed except
t hose belonging to Jose R cardo Tarajano, PALA's president. His
assets consi sted of PALA stock. Tarajano sought to place the stock
in an |IRA account but could not find a wlling financial
institution. PALA lacked sufficient funds to redeem Tarajano's
stock and his assets renmained in the Plan. Applying Revenue Ruling
89-87,! the I RS consequently determ ned that the Plan had not been
termnated. On May 18, 1992, PALA redeened Tarajano's stock and
di stributed the bal ance to him

On June 1, 1992, PALA filed an additional request for an I RS
determ nation that the Plan was term nated. The I RS responded on

April 3, 1993, by sending a proposed adverse determnation letter

11989-2 CB. 81. Inits ruling, rendered on July 3, 1989, the
| RS stated that a plan woul d not be considered termnated if assets
remained in the plan's trust. It also noted that, if a plan's
assets were not distributed as soon as admnistratively feasible,
the plan would have to continue to neet the qualifications of
|. R C 8§ 401(a) to retain its qualified status. See id.
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to PALA. In its letter, the IRS indicated that, for the plan year
ending May 31, 1988, and all years thereafter, the Plan was not
qualified as a tax exenpt plan under I.R C. §8 401. The I RS asserted
that the Plan continued in exi stence and that no new enpl oyees had
been admitted to participate.? The I RS concl uded that the Plan was
not termnated and that it was therefore not tax exenpt for the
years 1988 t hrough 1991.

PALA filed Form 1041 fiduciary incone tax returns for the
1988- 1991 period and attached a request for waiver of penalties
because the disqualification was retroactive.® PALA appeal ed the
| RS' s proposed disqualification of the Plan's tax exenpt status. In
a letter to the IRS dated May 4, 1993, PALA argued that the IRS
could not retroactively disqualify the Plan nore than three years
fromthe tinely filing of a Form 5500 with attached Schedule P.*
PALA argued t hat, because the proposed adverse determ nation letter
was dated April 8, 1993, the IRS could not retroactively disqualify
the Pl an for any plan year prior to the plan year begi nni ng June 1,
1989. Mbreover, PALA also argued in its letter that the proposed

disqualification was erroneous for all years. In the wake of this

2 The I RS apparently based its decision on, inter alia, the
requi renents articulated in 26 U S. CA 8 401(a)(26), 410(b)(1)
(1998 & Supp. 2000).

3 PALA paid the taxes on April 14, 1993.

4 PALA tinely filed an informational return, Form 5500-EZ
(Annual Return of One Participant (Owmers and their Spouses)
Pension Benefit Plan), as well as a Schedule P (Annual Return of
Fi duci ary of Enpl oyee Benefit Trust).

3



| etter and di scussions at an appel | ate conference, the I RS refunded
the tax paid for the plan years ending May 31, 1988 and 1989.

On Novenber 19, 1996, the IRS issued its final determ nation
| etter, concluding that the Pl an was di squalified because it failed
to neet the requirenents of |I.RC 8§ 401 for the plan years
begi nning after May 31, 1990, and for all subsequent years. PALA
then sought a refund of taxes paid for 1990 and 1991. It sent a
letter to the IRS on January 23, 1997, entitled, "Second Request
for Refund," inwhichit "reiterate[d] its prior request for refund
for all taxes, interest and penalties paid for the years endi ng May
31, 1988; My 31, 1989; WMy 31, 1990; and May 31, 1991, plus
interest thereon.” On March 18, 1997, PALA sent a "Follow Up
Letter" making the sane request. The IRS granted a partial refund
on April 28, 1997, refunding only the 1990 t ax.

PALA filed suit for a refund of $64,004 for the year ending
May 31, 1991. The district court dism ssed for |ack of subject
matter jurisdiction, asserting that PALA did not file a tinely
adm nistrative claimfor refund of the 1991 tax. The court denied
PALA's nmotion for new trial, which the court treated as a notion
for reconsideration. PALA appeals the dismssal of its claim?®

5> PALA also asks this Court to supplenent the record on
appeal . Qur disposition of this case renders it unnecessary for us
to deci de these notions.



I n adopting 28 U.S.C. 8§ 1346(a)(1), Congress wai ved sovereign
immunity for purposes of civil actions against the United States
"for the recovery of any internal -revenue tax all eged to have been
erroneously or illegally assessed or collected."® Congress
conditioned this waiver on the filing of refund clains within the
appropriate statute of limtations.’” According to the |Internal
Revenue Code, a claimfor a tax refund nust be presented "w thin
3 years fromthe tinme the return was filed or 2 years fromthe tine
the tax was paid, whichever of such periods expires the |ater, or
if no return was filed by the taxpayer, within 2 years from the
time the tax was paid."® In this case, the three-year period of
limtations began to run as of Decenber 31, 1992, the due date for
PALA's Form 5500 with attached Schedule P for fiscal year ending
May 31, 1992. Because PALA s returnis deened fil ed on Decenber 31,

1992, PALA had wuntil Decenber 31, 1995, to file a tinely

6 28 U.S.C.A § 1346(a) (Supp. 2000).

" See United States v. Mottaz, 476 U. S. 834, 841 (1986) ("Wen
the United States consents to be sued, the terns of its waiver of
soverei gn i munity defi ne t he ext ent of t he court's
jurisdiction.").

826 US CA 8 6511(a) (Supp. 2000). Reading this provision
together with 26 U.S.C. § 7422(a) and 28 U. S.C. A. 8 1346(a)(1), the
Suprene Court has concluded that, "unless a claimfor refund of a
tax has been filed within the tine limts inposed by 8§ 6511(a), a
suit for refund, regardl ess of whether the tax is alleged to have
been 'erroneously,' ‘'illegally," or 'wongfully collected,' 8§88
1346(a) (1), 7422(a), may not be maintained in any court.”" United
States v. Dalm 494 U S. 596, 602 (1990).
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adm nistrative claimfor refund.® The Code requires that a claim
for refund be nmade on an anended version of the otherw se
appropriate return—+n this case, Form 1041. The tinely filing of
such a claimis a jurisdictional prerequisite to a refund suit.?!
PALA argues that, although it never filed a 1041 refund claim
wthin the [imtations period, it presented a tinely "inform

claim"” While its theoretical underpinnings remain shrouded i n sone
obscurity,? the informal claim doctrine has received the
endor senent of the Suprenme Court.?® According to this doctrine, an
informal claimis sufficient if it is filed within the statutory

period, puts the IRS on notice that the taxpayer believes an

erroneous tax has been assessed, and describes the tax and year

° See 26 U S.C A 8§ 6511(a), & 6513(a) (Supp. 2000). PALA
filed the form early, on August 25, 1992. However, the due date
for the formis the relevant date for section 6511 purposes. See 26
U S C § 6513(a). Because PALA paid the tax on April 14, 1993, the
two-year period would expire on April 14, 1995. Thus, the filing
due date for PALA's Form 5500 with attached Schedule P actually
triggers the statute of limtations, as the limtations period
woul d expire approxi mately six nonths later than if the period were
cal cul ated fromthe paynent of the tax. See 26 U S.C. § 6511(a).

10 See 26 C.F.R 8§ 301.6402-3(a)(4) (2000); see also 26 C. F.R
§ 301.6402-2(b)(1) (2000).

11 See Dalm 494 U.S. at 601-02, 609-10; @stin v. United
States, 876 F.2d 485, 488 (5th Cr. 1989).

12 For an excell ent discussion of the theoretical difficulties
associated with the informal clai mdoctrine, see BCS Fin. Corp. V.
United States, 118 F.3d 522, 524-27 (7th Cr. 1997) (Posner,
CJ.).

13 See United States v. Kales, 314 U S. 186, 194 (1941).
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wth sufficient particularity to allow the IRS to undertake an
investigation.* Although an informal claim may include ora
conmuni cations, it nust have a witten conponent. There are no
"hard and fast rules" for determning the sufficiency of an
informal claim and each case nust be decided on its own facts
""wWith a view towards determ ning whet her under those facts the
Comm ssi oner knew, or should have known, that a claim was being

made. ' "'® However, it is not enough that the IRS nerely "has
i nformati on sonewhere in its possession fromwhich it m ght deduce
that the taxpayer is entitled to a refund."?’

PALA points to five potential sources of an informal claim
(1) PALA's May 4, 1993 letter; (2) the IRS s Novenber 8, 1993,
letter to PALA; (3) the IRS s Novenber 19, 1996 letter; (4) the
IRS' s April 28, 1997 letter; and (5) unspecified oral

communi cations between PALA and |RS agents. None of the

4 See Kales, 314 U S at 194-95; Gustin, 876 F.2d at 488;
Bauer v. United States, 594 F.2d 44, 46 (5th Cr. 1979); Anerican
Radi ator & Standard Sanitary Corp. v. United States, 318 F.2d 915,
920 (Ct. d. 1963); Mchael |I. Saltzmann, | RS Practice & Procedure
1 11.08[2] (2000).

15 See @ustin, 876 F.2d at 488. As the Court of Cains has
stated, the informal claim nust provide "clear and explicit"
notice. Mssouri Pacific RR Co. v. United States, 558 F.2d 596,
508 (Ct. d. 1977); see Bauer, 594 F.2d at 46.

16 See @ustin, 876 F.2d at 488-89, quoting Newton v. United
States, 163 F. Supp. 614, 619 (Ct. O . 1958).

7 @Qustin, 876 F.2d at 489; see Anerican Radi ator, 318 F.2d at
920.



communi cations fromthe IRS to PALA indicate even indirectly that
the | RS was aware of a claimfor the 1991 tax that was filed within
the statutory period.'® The portion of PALA's May 4, 1993 letter
that addresses the limted retroactive application of the proposed
ruling only extended to the years up to and i ncluding 1990. As that
portion of the letter did not specifically address the 1991 tax
period, it did not provide the IRS wth notice sufficient to
constitute an informal claimfor that period.?®

The second portion of the My 4, 1993, letter initially
provided the IRS with the requisite notice. That section of the
| etter contai ned an objection to the basis for the proposed adverse
determnationitself. The |l etter requested that "the entire adverse

determ nation be withdrawn," thereby objecting to the tax | evied on
all of the years targeted by the proposed adverse determ nation -
including 1991. Indeed, the IRS s proposed adverse determ nation
letter, which was dated April 8, 1993, attenpted to disqualify the
Plan for all plan years "ending May 31, 1988 and subsequent years"

(enphasis added).?® The fact that PALA's letter does not

8 The factual irrelevance of the IRS letters is apparent
despite the procedural posture of the case. W reviewthe di sm ssal
of a conplaint applying a de novo standard, accepting all well-
pl eaded facts and drawi ng all reasonabl e inferences in favor of the
non- novant, PALA. See Price v. Pinnacle Brands, Inc., 138 F. 3d 602,
605 (5th Gr. 1998).

19 See Rosengarten v. United States, 181 F. Supp. 275, 278-79
(Ct. O. 1960).

20 The May 4, 1993, letter fromPALA specifically refers to the
scope of the proposed adverse determ nation, noting that it applies

8



specifically nention the year 1991 is irrelevant; the | RS had anpl e
notice that the entire determ nati on—and t hus every year covered by
t he determ nati on—was the subject of a claimfor refund.? As this
Court has noted, "the witing should not be given a crabbed or
literal reading, ignoring all the surrounding circunstances which
give it body and content."? Cases applying this doctrine have found
i nf or mal claime in simlar and arguably Iless conpelling

circunst ances. 2 The May 4, 1993, letter is therefore consonant with

to "plan years beginning after May 31, 1987."

2L In Anerican Radiator & Standard Sanitary Corp. v. United
States, 318 F.2d 915, 921 (C. d. 1963), the court stated that an
informal claimis present even where it is "partially informative"
and fails "to match particul ar anounts to particular years." 1d. An
informal claimis therefore valid even though it is "'too general
or suffering froma 'lack of specificity.'" 1Id., quoting United
States v. Kales, 314 U S. 186, 194 (1941).

2 @ustinv. United States, 876 F.2d 485, 489 (5th Cir. 1989),
quoting Anerican Radiator, 318 F.2d at 920.

2 See, e.g., Penn Mut. Indemm. Co. v. Commir, 277 F.2d 16, 18-
19 (3d Cr. 1960) (holding that a letter attached to a return
protesting the constitutionality of an i nposed tax was an i nfor mal
clain); Newton v. United States, 163 F. Supp. 614, 619-20 (C. d.
1958) (finding that a witten protest prior to or acconpanying
paynment of a tax constituted an informal <clainm; Cunberland
Portland Cenent Co. v. United States, 104 F. Supp. 1010, 1013-14
(C. d. 1952) (finding an informal claimin a letter attached to
a wai ver of restrictions on an assessnent); N ght Hawk Leasi ng Co.
v. United States, 18 F. Supp. 938 (C. d. 1937) (finding an
informal claimin a notation on the back of a check issued to pay
tax). But see Rosengarten, 181 F. Supp. at 278-79 (finding no
informal claim where claim filed for another year or different
peri od).



the policy objective underlying the statute of limtations—+.e., to
provi de the governnent with "protection agai nst stal e denands."?

However, in a subm ssion to the district court, PALA conceded
that, although it had initially disagreed with the grounds for the
disqualification, “the disqualification of the Plan in itself was
ultimately not opposed by PALA and is not a part of this
proceedi ng. The di spute concerning the refund turns on how far back
the Plan could be retroactively disqualified.”? Consequently, PALA
admts to abandoning its informal claimfor refund of the 1991 t ax.
Nothing in the record indicates that PALA resurrected its claim
within the statutory tinme frane. 25

Even if PALAhad filed atinmely informal claim this clai mwas
not subsequently anended by a formal claim Informal clains have
been likened to pleadings, for which technical deficiencies

general ly can be corrected by anendnent so as to rel ate back to the

24 United States v. Brockanp, 519 U S. 347, 353 (1997)
(citations omtted).

2 See Appellant’s Menorandum in Opposition to Mtion to
Dismss, at 2 & n.2. Counsel for PALA also conceded at oral
argunent that the May 4, 1993, letter was insufficient - in and of
itself - to effect an informal claim

26 PALA' s abandonnent of this argunent renders it unnecessary
for us to decide whether the oral communi cations between PALA and
the I RS prove the existence of an informal claimfor the 1991 tax.
W note that PALA does not argue that it offered tinely ora
requests for refund of the 1991 tax; it contends only that oral
di scussi ons enconpassed the applicability of the retroactivity
argunent to the 1990 tax.
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original date of filing suit.? Simlarly, courts wll excuse
"harm ess nonconpliance" with the formalities prescribed for refund
cl ai ns. 2 However, the doctrine is predi cated on an expectation that
these formal deficiencies will at sone point be corrected. ?°
Moreover, if the IRSrejects the informal claimafter the statutory
peri od has expired, the claimcan not be anended. *°

PALA concedes that it did not file an amended 1041 return, as
requi red by Treasury Departnent regul ations. Although it submtted
two letters to the IRS in 1997, which purported to be clains for
refund, PALA failed to conply with the basic requirenent of filing
an anended 1041. In addition, the IRS arguably rejected PALA s
claimfor a refund of the 1991 tax when it issued its final adverse

det erm nati on |l etter on Novenber 19, 1996. The adver se

27 See Fed. R Civ. P. 15(c); United States v. Menphis Cotton
Gl Co., 288 U S 62, 72-73 (1933) (Cardozo, J.). However, while
the Supreme Court has enbraced the pleadings analogy, it has al so
cautioned that this analogy "is not to be so slavishly foll owed as
to ignore the necessities and realities of admnistrative
procedure.” United States v. Andrews, 302 U S. 517, 524 (1938).

2 BCS Fin. Corp. v. United States, 118 F.3d 522, 524 (7th Cr
1997) (Posner, C. J.).

2% See United States v. Kales, 314 U S. 186, 194 (1941);
Menmphis Cotton G| Co., 288 U.S. at 72-73; BCS Fin. Corp., 118 F. 3d
at 524; American Radiator, 318 F.2d at 921-22; Tobin v. Tom i nson,
310 F.2d 648, 652 (5th Cr. 1962); N ght Hawk Leasing Co., 18 F
Supp. at 941-42; Hollie v. Commir, 73 T.C 1198, 1216 (1980); Boris
|. Bittker & Lawence Lokken, Federal Taxation of |ncone, Estates
and Gfts f 112.5.2 (2000).

30 See Tobin, 310 F.2d at 652; Hollie, 73 T.C. at 1216; Bittker
& Lokken, supra, at § 112.5.2.
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determnation |etter specifically rejected PALA's contentioninits
May 4, 1993, letter that the disqualification was erroneous ab
initio. Consequently, no subsequent anendnents could renedy the
formal inadequacies of PALA' s claim This |eaves waiver, an

alternate strand of the informal claimdoctrine.

1]

The Suprene Court has |ong recogni zed the power of the IRSto
waive the formal requirenents established by the Treasury
Departnent for refund clains.3 As the Court has noted, where the
Comm ssi oner decides not to insist upon the formal requirenents for
a refund, "it would be nmaking an enpty abstraction, and not a
practical safeguard, of a regulation to allow the Conm ssioner to
i nvoke techni cal objections after he has i nvestigated the nerits of
a clai mand taken action upon it."3 However, "the courts shoul d not
undul y hel p di sobedient refund claimants to slip through .

The showi ng should be unm stakable that the Comm ssioner has in
fact seen fit to dispense wth his formal requirenents and to

exam ne the nerits of the claim"* Al though the Conmm ssioner need

31 See Angelus MIling Co. v. Commir, 325 U S. 293, 297-99
(1945); Kales, 314 U S at 196-97; see also Gustin v. United
States, 876 F.2d 485, 489 (5th Cr. 1989).

32 Angelus MIling Co., 325 U.S. at 297.
3% 1d. at 297.
12



not expressly state that he is waiving these requirenents, the
i mplication of waiver should not be "tenuously argunentative. "3

PALA argues that, because the IRSissued a refund for the 1990
t ax—thereby wai ving the requirenent that PALAfile a formal refund
claim for that year—PALA can not be held to the formal claim
requi renents for the 1991 tax. PALA argues that the 1990 and 1991
taxes were paid at the sane tine and that assessnment of tax for
both years was tinme-barred when the IRS issued its final decision
in 1996. Wile the reason behind the decision to refund the 1990
tax is unclear,® the waiver of tax for one tine period does not
conpel waiver for a different tine period, however anal ogous. 36
Because PALA never nade a tinely claimfor the 1991 tax, the IRS
can not be deened to have waived the formal claimrequirenents for
t hat peri od.

PALA al so argues that the IRS is estopped from refusing a
refund because it did not issue a final decision until 1996. Cases

appl ying the waiver doctrine in the refund context fail to clearly

3 1d. at 298. W note that the | RS can not waive the statutory
time limts for filing. However, the IRS can waive fornmal
requi renents articulated in its own regulations. See Mssouri
Pacific RR Co. v. United States, 558 F.2d 596, 599 (C. (.
1977) .

3% The IRS clai ns on appeal that the 1990 refund was sinply an
error commtted by an I RS agent.

3% See Berman v. United States Treasury Dep't, 63 A F.T.R 2d
89-538 (E.D.N. Y. 1988)("[A]pparent waiver of the statute of
limtations at the admnistrative |level for the 1979 taxabl e year
does not constitute a waiver for subsequent taxable years.").
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differentiate between actual and constructive waiver. NMoreover,
this blurred waiver doctrine noticeably shades into estoppel.?
| ndeed, cases appl ying the wai ver doctrine have used it on occasi on
“to prevent the IRS agents fromlulling taxpayers into m ssing the
t hree-year deadline.”38

PALA attenpts to align itself with such cases, arguing that,
by the time of the 1996 final determ nation letter, the | RS—under
PALA' s retroactivity argunment—ould not collect taxes as far back
as 1991. PALA argues that, because the |IRS delayed its final
decision for slightly nore than three years, it prevented PALA from
asserting a refund claim for the 1991 tax within the statutory
period. PALA could not have known in 1993, when it paid the 1991
tax, that the IRS s then-unforeseeabl e delay would create grounds
for reinbursenent. However, PALA could have filed a protective

claimfor refund as early as 1994; this it failed to do.* In fact,

37 See BCS Fin. Corp. v. United States, 118 F.3d 522, 526 (7th
Cr. 1997) (“Waiver . . . differs by only a hair’s breadth from
estoppel.”). We share the Seventh Circuit's concern that the
Suprene Court's decisionin United States v. Brockanp, 519 U. S. 347
(1997), <calls into question the continuing viability of the
wai ver/ estoppel strand of the informal claim doctrine. See id.
However, as the Suprene Court has not expressly overruled its cases
articulating the waiver doctrine, we refuse to infer such an
i ntention.

% |d.; see United States v. Kales, 314 U.S. 186, 196-97
(1941); United States v. Menphis Cotton G| Co., 288 U. S. 62, 70-71
(1933).

% See BCS Fin. Corp., 118 F.3d at 526; United States V.
Comrercial Nat'l Bank of Peoria, 874 F.2d 1165, 1170 (7th Gr.
1989); Swietlik v. United States, 779 F.2d 1306, 1307 (7th Gr.
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PALA did not attenpt to file even an informal refund claimfor the
1991 tax wuntil 1997. To the extent that PALA argues for an
equitable tolling of the statute of Ilimtations, controlling
Suprene Court precedent refutes its position.*

As the district court was wi t hout subject matter jurisdiction,
we hereby AFFIRMits dism ssal of PALA s claim

AFFI RVED.

1985); Newton v. United States, 163 F. Supp. 614, 619-20 (C. d.
1958); Saltzmann, supra, at 8§ 11.08[3].

40 See United States v. Brockanp, 519 U.S. 347 (1997) (hol ding
that courts can not equitably toll the statute of |limtations for
refund cl ai ns under section 6511 of the Internal Revenue Code); see
al so Mssouri Pacific RR Co. v. United States, 558 F.2d 596, 599
(C. d. 1977) ("The requirenents inposed by Treasury regul ati ons
must be distinguished from those inposed by statute; the forner
requi renents may be waived while the latter may not.").

15



